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I. INTRODUCTION
In the 1980s and 1990s there has been an unprecedented degree
of international attention to the application of the laws of war to
contemporary conflicts. This body of humanitarian rules has been a
major consideration in much international diplomacy, and has had
considerable impact in some wars and military occupations. However,
as in wars earlier this century, implementation of the laws of war has
been uneven. Basic norms have been violated in both international
and internal wars. Horrific events in the former Yugoslavia since
1991, and in Rwanda in 1994, have impelled the United Nations
Security Council to establish international tribunals in the hope of
restoring the effectiveness of rules after they have been flouted. The
many efforts by the United Nations and other bodies to act against
violations have involved a daunting array of problems, many of which
had been only dimly foreseen.
Questions about implementation addressed in this Article include:
(1) What are the formal provisions and mechanisms by which the laws
of war are supposed to be implemented, and why have they been
relatively little used? (2) In practice, what other mechanisms of
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implementation have been used? (3) How effective has the increased
involvement of the Security Council since the early 1980s been in
addressing violations of the laws of war? (4) What have been the
particular problems of implementation of the laws of war in some of
the major armed conflicts around the world in the 1980s and 1990s?
(5) What has been the role of the International Court of Justice as
regards implementation? (6) Why have diplomatic efforts calling for
observance of existing rules so often been unsuccessful? (7) Do
belligerent reprisals have a continuing place in ensuring observance of
rules? (8) Are other uses of force, not specifically designated as
reprisals, important as a means of countering violations? (9) What is
the place of individual criminal prosecutions, and of demands for
reparations from states responsible for major violations? (10) How can
the international community respond to the demands for amnesty
which inevitably accompany peace negotiations? (11) What conclusions can be drawn about how implementation could be pursued?
States, by becoming parties to the 1949 Geneva Conventions,
have undertaken "to respect and to ensure respect" for the main
conventions on the laws of war.1 What exactly does this obligation
imply, and how is it to be interpreted in today's circumstances? The
difficulty that members of the international community face in
attempting to ensure that rules are implemented, and to restore their
effectiveness after they have been violated, should not be underestimated. The international system differs from domestic politics
precisely in the fact that there is no strong central authority capable
of enforcing the full range of rules that states and non-state bodies are
obliged to follow. On the international level, despite the increased
role of international organizations including the United Nations,
authority is still decentralized. It follows that international structures,

1. Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, Aug. 12, 1949, art. 1, 6 U.S.T. 3114, 3116, 75 U.N.T.S. 31, 32 [hereinafter
1949 Geneva Convention I]; Convention for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of the Armed Forces at Sea, Aug. 12, 1949, art. 1, 6 U.S.T. 3217,
3220, 75 U.N.T.S. 85, 86 [hereinafter 1949 Geneva Convention II]; Convention Relative to the
Treatment of Prisoners of War, Aug. 12, 1949, art. 1, 6 U.S.T. 3316, 3318, 75 U.N.T.S. 135, 136
[hereinafter 1949 Geneva Convention III]; Convention Relative to the Protection of Civilian
Persons in Time of War, Aug. 12, 1949, art. 1, 6 U.S.T. 3516, 3518, 75 U.N.T.S. 287, 288
[hereinafter 1949 Geneva Convention IV]; Protocol Additional to the Geneva Conventions of
12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts,
openedfor signature Dec. 12,1977, art. 1(1), 1125 U.N.T.S. 3,7, 16 .L.M. 1391,1396 [hereinafter
Geneva Protocol I]. The meaning of the undertaking in common Article 1 is discussed infra,part
II(C).
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organizations and rules have to be based in large measure on
consensus, and implemented largely through the states that are the
main members of international society. When states or, as in some
recent cases, forces trying to establish a state do not observe the rules,
it is hard to make them change course. This problem is particularly
severe so far as implementation of the laws of war is concerned.
A complicating factor in the application of the laws of war is that
the majority of wars in the post-1945 world have failed to fall neatly
into the category of "international armed confict"-the only category
of war to which the main body of the laws of war is formally and
indisputably applicable. Most conflicts since 1945 have been civil
wars, or at least have contained a major element of civil war. The
application of the laws of war to civil wars raises both a legal and
practical problem. The legal problem is that governments usually
have been reluctant to create or sign on to a body of law which would
bind their freedom of action in dealing with armed rebellion. Thus,
the treaty-based rules formally applicable in such conflicts have been
inadequate, though there is now a tendency at the United Nations and
elsewhere to view a wide range of humanitarian rules as applicable, as
the establishment in 1994 of the International Criminal Tribunal for
the Prosecution of Persons Responsible for Genocide and Other
Serious Violations of International Humanitarian Law Committed in
the Territory of Rwanda confirmed. The practical problem is that civil
wars are notoriously bitter. This heightened level of acrimony arises
for several reasons: Each side is likely to deny the legitimacy of the
other; training in the laws of war may be limited; the neat distinction
between soldier and civilian frequently breaks down; and the scope for
a compromise settlement of the war is usually slight. Trying to secure
even a minimal level of observance of rules is peculiarly difficult in
such circumstances.
When a civil war is internationalized, in the sense of involving
foreign troops on one or both sides, there is a much stronger argument
that the whole body of the laws of war is formally in force, especially
as concerns the conduct of the outside forces. Even then, however,
application may involve practical difficulties arising from the special
characteristics of civil wars.
A related problem is how to ensure that the rules themselves are
sufficiently realistic that they are capable of being applied by
belligerents in the peculiarly difficult circumstances of war, that they
reflect a real consensus, and that there is a serious intention to
observe them. The progressive development and increasing complexi-
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ty of the rules, especially in the past two decades, may have gone so
far that the laws of war have lost meaningful contact with the thinking
and actions of at least some states, armed forces, and non-state
entities. Further, the manner in which the law is discussed and
advocated may have caused problems. Rules which are not properly
incorporated in the training and mentality of fighting forces obviously
will not work.
Implementation can assume a variety of forms, of which war
crimes trials are only one. The term "implementation" is used here
to refer to the many ways in which states, including belligerents in an
armed conflict, generally apply, and sometimes fail to apply the
international rules applicable in armed conflict. They can be grouped
under three headings:
(1) In peacetime, implementation can be effected through training,
education and planning, including within armed forces.
(2) In time of occupations and armed conflicts, implementation can
be achieved through the drafting of the codes of conduct, rules,
commands and by regulating the actions of the governments and
forces involved, as well as what one belligerent does, during or after
a conflict, in response to another's alleged violations of the rules.
(3) Actions of third party states, non-governmental bodies and
international organizations not directly involved in a conflict can
also be used to effect implementation through efforts to secure
compliance by belligerents, including when belligerents have
committed major violations of the rules.
In this Article, I have used the term "laws of war" referring to
those streams of international law, especially the various Hague and
Geneva Conventions, intended to apply in armed conflicts. To some,
the term "laws of war" is old-fashioned. However, its continued use
has merits. It accurately reflects the well-established Latin phrase for
the subject of this inquiry, jus in bello, and it is brief and easily
understood. It has two modern equivalents, both of which are longer.
One of these, the "law applicable in armed conflicts" is unexceptionable, but adds little. The other, "international humanitarian law"
(IHL), often with the suffix "applicable in armed conflicts", has
become the accepted term in most diplomatic and U.N. frameworks.
However, it-has the defect that it seems to suggest that humanitarianism rather than professional standards is the main foundation on
which the law is built, and thus invites a degree of criticism from
academics, warriors and others who subscribe to a realist view of
international relations. Nonetheless, it has the merit that it is widely
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seen as encompassing relevant parts of the international law of human
rights. Preference for the term "laws of war" does not imply a
downplaying of the significance of human rights provisions, whose
merging with the laws of war is one of the most significant developments in this field in recent decades.
In the conflicts of the 1980s and 1990s, the actual practice of
belligerents has often fallen far short of what might have been
expected granted the important developments in treaty law, the high
level of formal adherence to treaties, and the unprecedented involvement of the United Nations (especially the Security Council) in
matters relating to implementation of the laws of war. Gross
violations of well-established rules have occurred in the Iran-Iraq War,
in the Iraqi occupation of Kuwait in 1990-91, in the former Yugoslavia
since 1991, and in many other conflicts both international and internal.
In most cases, these violations attracted much diplomatic attention,
but no effective response. Those engaging in illegal and inhumane
practices could and did exhibit contempt not merely for the laws of
war but also for those who sought so ineffectually to uphold them.
The problem of implementation has increasingly come to be seen
as the central problem of the laws of war. Sir Frank Berman, Legal
Adviser to the U.K. Foreign and Commonwealth Office, has said:
It seems to many that the problem is not to discover what the law
is, or how to apply it to the particular case, or even whether the
existing rule is 'satisfactory' or not, but rather how to secure or
compel compliance with the law at all.2
A natural response to a pattern of violations of the laws of war
is to call for new systems of implementation and enforcement.
However, since at least 1949, treaties on the laws of war have included
a range of formal provisions on implementation generally, including
penal sanctions of various kinds, and there have been numerous
efforts, including within a U.N. framework and also by governmental
and non-governmental bodies, to reinforce these mechanisms of
enforcement and to develop new ones.3 Why such'provisions and
efforts have had relatively little impact is the underlying question

2. F.D. Berman, Preface to [2 EFFECTINo COMPLIANCE] BRITISH INSTITUTE OF
INTERNATIONAL & COMPARATIVE LAW, ARMED CoNFLICr & THE NEW LAW at xii (Hazel Fox

& Michael Meyer eds., 1993).
3. Some of the U.N. governmental and non-governmental developments in the field of
implementation are discussed infra parts II(F)-II(H).
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which needs to be explored.
If a high level of formal adherence by states to the major treaties
were a guarantee of enforcement, there should be little problem. By
mid-1995, the four 1949 Geneva Conventions had 185 parties-the
same overall total as that of the membership of the United Nations,
though the two lists were not quite identical. 4 The two 1977 Additional Protocols had gained a respectable number of parties-Protocol
I had 138 signatories, and Protocol II had 128.'
Unfortunately, the question of how the laws of war are, or are
not, implemented has not been the subject of a vigorous tradition of
thought. Lawyers tend to think in terms of enforcement through legal
processes after a violation, though implementation may take many
other forms. Indeed, enforcement's most important aspect is
implementation through education and training in well-organized
armed forces. Most of the literature on implementation, including that
published in law journals, has been narrowly legal or prescriptive in
character. There has too often been a formalistic assumption that the
main modes of implementation are, or ought to be, those laid down
in the conventions. The problems faced by soldiers and decisionmakers in armed conflicts have not been explored in depth. It has
been assumed-understandably, but perhaps too easily-that the main
form of analysis involved is judging the behavior of belligerents by a
legal yardstick, when there is also a case for judging the laws of war
by the harsh test of how they operate, or fail to operate, in the
circumstances for which they were designed.
Analysis of the question of implementation can benefit from a
more descriptive approach, looking systematically at the many
difficulties, and opportunities, that have been encountered in applying
the laws of war. Such an approach employs the methodologies not
only of law but also of history, politics, international relations, and

4. INTERNATIONAL COMMITTEE OF THE RED CROSS, GENEVA CONVENTIONS OF 12
1949 AND ADDITIONAL PROTOCOLS OF8JUNE 1977: RATIFICATIONS, ACCESSIONS AND
SUCCESSIONS AS AT 30 JUNE 1995 at 7 (July 6, 1995). The five U.N. Members that were not
parties to the four 1949 Geneva Conventions at that date are Eritrea, Lithuania, Marshall
Islands, Micronesia, and Palau. The five non-U.N. Members that were parties to the four
1949 Conventions are Holy See, Kiribati, Switzerland, Tonga, and Tuvalu.
5. Id. Important states which by mid-1995 had still not ratified or acceded to the 1977
Geneva Protocols I and II include India, Indonesia, Iran, Iraq, Israel, South Africa, Turkey and
the United States. Philippines and France are parties to Protocol II but not to Protocol I. On
October 25, 1993, the U.K. government announced its decision to ratify Protocols I and II, and
in 1995, the parliament passed the necessary legislation. The ratification instrument, along with
reservations, is likely to be deposited by the United Kingdom in October 1995.
AUGUST
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strategic studies.6 The major single-author work along such lines,
Geoffrey Best's examination of whether international humanitarian
law has worked well or not at all since World War II, reaches
pessimistic conclusions.7 He draws a picture of a body of law with an
impressive and admirable superstructure built on insecure foundations,
of which perhaps the shakiest is the central, critical distinction
between the soldier and the civilian. The law's impact has been much
less than had been hoped. Sometimes, indeed, it has been little more
than an instrument of propaganda warfare.8
This Article is based on six underlying propositions:
(1) Difficulties in securing compliance are not unique to the laws
of war, but in many aspects both of international law more
generally, and of the domestic law of states.
(2) Implementation of rules of conduct in war is usually best
achieved when parties to a conflict have a political and military
culture, and a perception of their own interests, which is broadly
favorable to observance. Implementation is therefore largely a
matter of proper preparation in peacetime. States, their armed
forces, their governments, and their legislatures, are among the most
important entities for implementing the laws of war. Securing
compliance by states or non-state entities after there have been
violations of the rules is just one small part of the much broader
process of implementation.
(3) Punishing transgression of norms is particularly complex in
cases in which offenses are committed in what is perceived as a
public cause, in which large numbers of people are implicated in
different ways in the commission of the offenses, and in which the
state or non-state entity in whose name the offenses were committed continues to exist and to protect its own citizens.
(4) States which are neutral in a particular conflict, or which do not
wish to extend or deepen a limited belligerent role, may be
particularly reluctant to take measures to punish war crimes by a
belligerent.
(5) The actual processes by which compliance with law is induced
are by no means the same thing as the formal treaty provisions to
that end. Institutions whose role is outlined in the conventions,
such as fact-finding commissions, have hardly had any role in

6. See generally RESTRAINTS ON WAR: STUDIES IN THE LIMrrATION OF ARMED CoNFLIcr
(Michael Howard ed., 1979); THE LAws OF WAR: CONSTRAINTS ON WARFARE INTHE WESTERN
WORLD (Michael Howard et al. eds., 1994) (both collections taking this broad historical approach
to the subject). The present author has a chapter on "Land Warfare: From Hague to
Nuremberg" in the latter volume.
7.

See GEOFFREY BEST, WAR AND LAW SINCE 1945 (1994).

8.

See, e.g., id. at 412-14.
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implementation. In practice, when there are legal procedures, they
often assume a different character from that envisaged in the
conventions--commissions of inquiry rather than trials for example.
In some extreme cases, it may be only possible to induce
compliance with the law by making credible threats of reprisals
against an adversary, or by major states showing a willingness to
intervene militarily to uphold international standards-courses
which manifestly involve numerous risks.
(6) The public demand in many countries for more effective
implementation of international norms regarding warfare will not go
away.
II. IMPLEMENTATION PROVISIONS AND MECHANISMS
This section looks at the formal provisions on implementation of
the laws of war as set out in major conventions signed between 1899
and 1981, and glances briefly at aspects of the wider range of pressures
and mechanisms which may in fact be involved in processes of
implementation. In an armed conflict, the laws of war do play a part
in shaping the decisions made by belligerents and may do so for
complex reasons. Action in consonance with the laws of war may owe
much to a wide range of political, military, diplomatic and ethical
factors. These may include a fear of military reprisals and an anxiety
to project a reasonable image to the domestic public and with actual
or potential allies.9

The Federal Republic of Germany's 1992 military manual for all
land-, sea-, and air-based forces lists thirteen factors, mainly treatybased, that "can induce the parties to a conflict to counteract
disobedience of the law applicable in armed conflicts and thus to
enforce observance of international humanitarian law." These factors
are the following: (1) consideration for public opinion, (2) reciprocal
interests of the parties to the conflict, (3) maintenance of discipline,
(4) fear of reprisals, (5) penal and disciplinary measures, (6) fear of
payment of compensation, (7) activities of protecting powers, (8)
international fact-finding, (9) the activities of the International
Committee of the Red Cross (ICRC), (10) diplomatic activities, (11)
national implementing measures, (12) dissemination of humanitarian
law, and (13) the personal conviction and responsibility of the

9. MoRRis

GREENSPAN, THE MODERN LAW OF LAND WARFARE 10-11 (1959).
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individual."
As has been recognized in many treaties and manuals on the
subject, the laws of war are implemented largely through the medium
of individual countries. It is usually through their government
decisions, laws, courts and courts-martial, commissions of inquiry,
military manuals, rules of engagement, and training and educational
systems, that the provisions of international law have a bearing on the
conduct of armed forces and individuals. The overwhelming majority
of legal cases in connection with the laws of war have been in
national, not international, courts.
Even where the problem is one of international enforcement
following a violation-to get a foreign state or armed force to comply
with the rules-the actions of individual governments have often been
important. For example, neutral states may influence the conduct of
belligerents, through private or public diplomatic pressure, economic
inducements, embargoes, and even threats of military action. On the
other hand, they are sometimes hesitant to do so, and when they do
act, their intervention is often rebuffed by the belligerent.
One means of enforcing the law is reprisals. A reprisal may be
defined as a retaliatory measure, normally contrary to international
law, taken by one party to a conflict with the specific purpose of
making an opponent desist from particular actions violating international law. It may be intended, for example, to make the adversary
abandon an unlawful practice of warfare." The use of reprisals is
controversial. They can on occasion be little more than a fig leaf
thinly disguising the resort to unrestrained warfare. Certain types of
reprisal are now prohibited by the 1977 Geneva Protocol V.2 At
ratification, a number of states made statements of interpretation
which appeared to keep open the possibility of reprisals. Italy's long
10. FEDERAL MINISTRY OF DEFENSE OF THE FEDERAL REPUBLIC OF GERMANY,
HUMANITARES VOLKERRECHT IN BEVAFFNETEN KONFLIKTEN: HANDBUCH [HUMANITARIAN
LAW IN ARMED CONFLICTS: MANUAL], ZDv 1512, 1202 (Aug. 1992). The thirteen factors
listed are individually discussed in T 1203-24. For a discussion of the same thirteen factors, see
RUdiger Wolfrum, Enforcement of InternationalHumanitarianLaw, in THE HANDBOOK OF
HUMANITARIAN LAW IN ARMED CONFLICTS 517-50 (Dieter Fleck ed., forthcoming 1995).
11. For a skeptical survey, see FRrrs KALSHOVEN, BELLIGERENT REPRISALS (1971). For
the definition of reprisals, I have also drawn on the German document, HUMANITARIAN LAv
IN ARMED CONFLICTS: MANUAL, supra note 10, 476.
12. Explicit prohibitions on reprisals are contained in the 1977 Geneva Protocol I. See, e.g.,
Geneva Protocol I, supra note 1, arts. 51(6), 52(1), 53(c), 54(4), 55(2) and 56(4), 1125 U.N.T.S.
at 26-28, 16 I.L.M. at 1413-15. For a succinct discussion of the background, see FRrIs
KALSHOVEN, INT'L COMMITTEE OF THE RED CROSS, CONSTRAINTs ON THE WAGING OF WAR
102-04 (1987).
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statement of interpretation included the following: "Italy will react to
serious and systematic violations by an enemy of the obligations
imposed by Additional Protocol I and in particular its Articles 51 and
52 with all means admissible under international law in order to
prevent any further violation."13 On occasion the threat or actuality
of reprisals can be an important means of inducing restraint.
One other powerful instrument of enforcement is neglected in
most discussions of the subject. Sometimes illegal conduct by a
belligerent, including the commission of atrocities, may contribute to
the formation of an international military coalition against the
offending state, and may influence the coalition's willingness to use
force. Such conduct has been a significant element in the building of
many coalitions, including the Allied alliance in World War II, the
international coalition against Iraq in 1990-91, the intervention in
Somalia in December 1992, and the decision by the North Atlantic
Treaty Organization and the United Nations to initiate "Operation
Deliberate Force" in Bosnia-Herzegovina on August 30, 1995. Even
the possibility of such a process is almost entirely neglected in the
relevant legal literature. It constitutes a little-recognized but
important link between jus in bello (the law applicable in armed
conflicts) and jus ad bellum (the law governing resort to armed
conflict). It is discussed further at several points in this Article.
The treaty provisions regarding implementation, discussed in
subsequent parts of this section, are of many kinds. They include
stipulations about the trial and punishment of individual offenders,
and about reparations by states. They touch on reciprocity as a basis
for observing the laws of war and on the controversial issue of threats
of reprisals as a means of enforcing the law. They contain a variety
of arrangements, including monitoring, negotiating, and fact-finding,
in order to secure implementation of the conventions. Despite this
wealth of provisions, concentration on the treaty arrangements for
securing compliance easily can mislead. Many of the formal written
provisions have proved less important in practice than was hoped.
Arrangements and forms of pressure that were not envisaged in the
laws of war treaties sometimes have had more impact.

13. DIETRICH SCHINDLER & JIRI TOMAN, THE LAWS OF ARMED CONFLIcTS: A
COLLECTION OF CONVENTIONS, RESOLUTIONS AND OTHER DOCUMENTS 712-13 (3d. ed. 1988);
ADAM ROBERTS & RICHARD GUELFF, DOCUMENTS ON THE LAWS OF WAR 465 (2d. ed. 1989).
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A. From 1899 to World War II
The 1899 and 1907 Hague Conventions on Land War, and the
Regulations annexed to them, are vague on the matter of ensuring
compliance. Article 1 of the 1899 and 1907 Hague Conventions
requires the powers to issue instructions to their land forces in
conformity with the Regulations. 4 Article 3 of the 1907 Convention
says that a belligerent party violating the Regulations "shall, if the
case demands, be liable to pay compensation."'" In addition, Article
56 of the 1899 and 1907 Hague Regulations makes a vague reference
to legal proceedings in the event of a violation of its rules regarding
certain types of public property. 6 Nothing more is said about how
these or other provisions are to be enforced. The many striking
omissions regarding enforcement exposed the Hague system to the
accusation that it was based on unduly optimistic assumptions.
However, the relative paucity of formal provisions in the Hague
Conventions and Regulations does not mean that there was no
implementation system at all. The central assumption, of which the
aforementioned provisions are a mere reflection, was responsibility by
states to ensure that the rules were observed and offenders brought to
justice. This assumption has many weaknesses, of which the most
obvious, easy to identify but hard to remedy, is that most governments, understandably, have been quite reluctant to prosecute their
own servants in cases where violations of the laws of war were carried
out while pursuing government policy. Above all, it is this problem
which has sustained an unbroken series of calls for some diminution
of national sovereignty so far as the punishment of war crimes and
crimes against humanity is concerned. In twentieth century practice,
the Hague Regulations have provided the basis for numerous trials,
appeals, arbitrations, and inquiries-not only by national, but also by
international bodies. Their modes of implementation have been richer
14. Hague Convention (II) Respecting the Laws and Customs of War on Land, July 29,
1899, art. 1, 32 Stat. 1803, 1808, 1 Bevans 247,251 [hereinafter 1899 Hague Convention]; Hague
Convention (II) Respecting the Laws and Customs of War on Land, (Regulations), July 29,1899,
32 Stat. 1811, 1 Bevans 252 [hereinafter 1899 Hague Regulations]; Hague Convention (IV)
Respecting the Laws and Customs of War on Land, Oct. 18, 1907, art. 1, 36 Stat. 2277, 2290, 1
Bevans 631, 639 [hereinafter 1907 Hague Convention]; Hague Convention (IV) Respecting the
Laws and Customs of War on Land, Annex (Regulations), Oct. 18,1907,36 Stat. 2295, 1 Bevans
643 [hereinafter 1907 Hague Regulations].
15. 1907 Hague Convention, supra note 14, art. 3, 36 Stat. at 2290, 1 Bevans at 640.
16. 1899 Hague Regulations, supra note 14, art. 56,36 Stat. at 1824, 1 Bevans at 261; 1907
Hague Regulations, supra note 14, art. 56, 36 Stat. at 2309, 1 Bevans at 653.
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than those specified in the original texts.
After World War I, a number of international agreements
included reference to the punishment of war crimes. The 1919 Treaty
of Versailles required Germany to surrender members of its armed
forces charged with violations of the laws of war for trial." However, by subsequent arrangement with the Allied governments, Germany
itself tried the German offenders, very few of whom were convicted.
The Versailles Treaty also imposed heavy reparations on Germany
because of its perceived responsibility for the outbreak and therefore
the costs of the war-a matter of jus ad bellum rather that jus in bello.
The 1929 Geneva Convention on Wounded and Sick provided for
punishment of violations on the basis of national penal legislation."8
The 1929 Geneva Convention on Prisoners of War provided for
Protecting Powers to monitor observance of the Convention. 9
By contrast, the 1925 Geneva Protocol of Gas and Bacteriological
Warfare, a major laws of war agreement of the interwar years, said
nothing about implementation other than in the noble but vague
formulation "that this prohibition shall be universally accepted as a
part of International Law, binding alike the conscience and the
practice of nations."20 On ratification, France and many other states
remedied the gap by making it clear that they would cease to be
bound by the Protocol if their enemies used the prohibited weapons.
This statement was a clear threat of reprisals. Fear of reprisals almost
certainly played some part in subsequent cases of nonuse of such
weapons, including during World War II, and more recently, the Gulf
War.
B. The Post-World War I Trials
There were many war crimes trials at the end of World War II,
mainly in national courts of the victorious powers and of the countries
they had liberated. 2' The most famous were the international
17. Treaty of Peace with Germany (Treaty of Versailles), June 28, 1919, arts. 227-230, 2
Bevans 43, 136-37.
18. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick
in Armies in the Field, July 27, 1929, art. 29, 47 Stat. 2074, 2093, 118 L.N.T.S. 303, 329.
19. Geneva Convention relative to the Treatment of Prisoners of War, July 27, 1929, art.
86,47 Stat. 2021,2060, 118 L.N.T.S. 343,393. Both of these 1929 Conventions are now defunct,
having been superseded by the 1949 Conventions.
20. Prohibition of the Use in War of Asphyxiating, Poisonous, or Other Gases, and of
Bacteriological Methods of Warfare, June 17, 1925, 26 U.S.T. 571, 575, 94 L.N.T.S. 65, 67.
21. On the treatment of war crimes generally at the end of the Second World War, see
U.N. WAR CRIMES COMMISSION, HISTORY OFTHE UNITED NATIONS WAR CRIMES COMMISSION
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military tribunals at Nuremberg and Tokyo, which tried major Axis
war criminals. They constitute the major precedent for implementation of the laws of war through international trials. Today, because
new international tribunals in respect of war crimes have been
established, the post-1945 international tribunals merit reexamination.
The bare facts of the two international tribunals are easily
summarized. They originated in Allied declarations in London on
January 13, 1942 and Moscow on November 1, 1943. The declarations
stated that the prosecution of war crimes would be one of the Allies'
principal war aims. Trials were to be conducted in the countries
where the crimes were committed. However, the problem remained
regarding what to do about major figures whose crimes were not tied
to any particular location. On August 8,1945, the London Agreement
for the Prosecution and Punishment of the Major War Criminals of
the European Axis was concluded. Article 6 specified three types of
crimes:
(1) crimes against peace (relating to jus ad bellum);
(2) war crimes (violations of the laws or customs of war); and
(3) crimes against humanity (discussed further below).'
On this basis, the International Military Tribunal Sitting at
Nuremberg, Germany (Nuremberg Tribunal) sat from November 20,
1945 to October 1, 1946. Of the twenty-two defendants, all but three
were found guilty on some charges. Twelve were sentenced to death.
Seven received prison sentences ranging from ten years to life.' The
International Military Tribunal for the Far East (Tokyo Tribunal),
based on the same principles as the Nuremberg Tribunal, was held in
Tokyo from May 3, 1946 to November 12, 1948. There were twentyeight defendants, two of whom died during the trial, and a third was
found mentally incompetent. The remaining twenty-five were found
guilty on some charges. Seven were sentenced to death. Sixteen were

AND THE DEVELOPMENT OF THE LAWs OF WAR (1948); see also the
trials in ANNUAL DIGEST and INTERNATIONAL LAW REPORTS.

many reports of national

22. Charter of the International Military Tribunal, Agreement for the prosecution and
punishment of the major war criminals of the European Axis, Aug. 8,1945, Annex, arts. 6(a)-(c),
59 Stat. 1544, 1547, 82 U.N.T.S. 280, 286-88 [hereinafter Nuremberg Charter].
23.

22 THE TRIAL OF GERMAN MAJOR WAR CRIMINALS: PROCEEDINGS OF TE INTER-

NATIONAL MILITARY TRIBUNAL SITTING AT NUREMBERG GERMANY 529 (His Majesty's
Stationery Office, 1950) [hereinafter NUREMBERG PROCEEDINGS].
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given life imprisonment, one twenty years, and one seven years.24
The Tokyo Tribunal has been criticized more heavily than its
counterpart at Nuremberg, in part because it placed comparatively less
emphasis on the well-established category of war crimes against
protected persons such as prisoners and inhabitants of occupied
territories.
The significance of the Nuremberg and Tokyo tribunals is
notoriously a subject of controversy. Some aspects of the controversy
are not relevant to the present inquiry, such as certain procedural
deficiencies and the question of whether the charge of waging
aggressive war was well-founded in existing international law, and
fairly applied, especially at Tokyo. Three other grounds of criticism
are closely related to current problems of applying the law: (1) that
the tribunals applied a body of law, some aspects of which, before
1945, had not been clearly enunciated in treaty form, or were in
treaties which were not fully applicable to the events under scrutiny;
(2) that the tribunals were one-sided, as possible war crimes committed by the Allies were neither fully considered at either tribunal nor
dealt with elsewhere; and (3) that large numbers of guilty individuals
were either not prosecuted at all, or were treated too leniently. The
first and second of these grounds feed into the commonly uttered view
that these trials constituted victor's justice.
The point about whether new law was being developed deserves
attention today because it sheds light on the issue of whether there are
some standards of behavior so basic that they must apply to all states
and their citizens, in peace and in war, irrespective of whether or not
those standards are clearly spelled out in treaties to which the state in
question has subscribed. Several elements are involved.
The first element is the notion of "crimes against humanity". To
some extent, these were simply war crimes writ large, but, in addition,
they could encompass actions before as well as during the war, and
could apply to a government's offenses against its own citizens.
However, the wording of Article 6(c) of the 1945 Charter of the
Nuremberg Tribunal suggested that crimes against humanity had to be
committed "in execution of or in connection with any crime within the
jurisdiction of the Tribunal"-a curious proviso which blunted the
impact of this innovative category.' Like the simultaneous develop-

24. 22 REVIEW OF THE JUDGMENT PROCEEDINGS IN CHAMBERS, THE TOKYO WAR
CRIMES TRIAL 49854-7 (R. John Pritchard & Sonia Magbanua Zaide eds., 1981).
25. Nuremberg Charter, supra note 22.
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ment of human rights law in the United Nations Charter, the
introduction of the idea of "crimes against humanity" can be seen as
creative law making. It did have some, albeit shadowy, basis in
existing law. For example, the 1899 and 1907 Hague Conventions
stated in the Martens Clause that for crimes not included in the
Regulations, "the laws of humanity" remain a source of law of key
importance. Whatever the validity of the basic concept of crimes
against humanity, it had even less concreteness and independent
existence at Nuremberg than it had had in the London Charter. Its
role was yet further attenuated at Tokyo. However, subsequent
developments including the Barbie case and the statutes of the
international tribunals for the former Yugoslavia and Rwanda suggest
that this legal category is growing in importance and is reinforcing the
idea that a wide range of crimes and factual situations is subject to
international legal rules.26
A second element regarding the creation of new law arose from
the way in which the judgment of the Nuremberg Tribunal asserted
the universal applicability of a key part of existing law, the 1907
Hague Convention IV on Land War. Article 2 of the Hague
Convention stated that its provisions were applicable only if all the
belligerents in a conflict were parties to the Convention.27 The
defense at Nuremberg contended that because some belligerents,
Albania being one example, were not parties to the Hague Conventions, Germany was not bound by the Conventions, at least vis-d-vis
non-parties. The Tribunal's judgment said that during the World War
II, the Conventions applied to all countries, because by then they had
become customary law.1 With this statement, the judges from the
victor powers were saying that irrespective of the adherence by states
to particular accords, and irrespective of legal niceties and small print,
there had to be some minimal universal standards.
This development of universal standards was part of a larger
movement tempering the central role of governments by injecting the
idea of personal responsibility for upholding universal standards. The

26. For decisions of the Court of Cassation in 1983-85 in the Barbie case (clarifying the
significance of crimes against humanity as a basis for the trial of Klaus Barbie despite potential
problems regarding extradition rules and ten-year statutory limitation rules, and defining crimes
against humanity broadly) see 78 INT'L LAW REPORTS 125-48 (1988). The Yugoslavia and
Rwanda tribunals are discussed infra parts III(C) and III(F).
27. 1899 Hague Convention, supra note 14, art. 2, 32 Stat. at 1809, 1 Bevans at 251; 1907
Hague Convention, supranote 14, art. 2, 36 Stat. at 2290, 1 Bevahs at 640.
28. NUREMBERG PROCEEDINGS, supra note 23, at 467.
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doctrine that superior orders are not a defense against a charge of war
criminality was another manifestation of this approach. In short, the
old idea of a society of states was having to yield, however slowly, to
a society where governments were subject to certain overarching
principles, and could not order around their citizens, even their
officers, just as they wished. Modem ideas of legal positivism, based
on treaty law alone, were subtly yielding to older ideas of natural law.
As to the accusation that the Nuremberg and Tokyo trials were
one-sided, it is easy-and it was well done by the defense lawyers at
the trials-to point out that there had been terrible deeds committed
by both sides during the war. On some matters, such as submarine
warfare and the bombing of cities, the Allies, just as much as the Axis
powers, had ignored existing treaties and legal principles. Moreover
the record of the Soviets regarding the treatment of prisoners had
been appalling. However, there was one major category of activity on
which the law was clear, and in respect of which there was little
comparison between Axis powers and the Allies. In the end, this
category was a main basis for the conviction of most of the major war
criminals. It concerned, not combat itself, but treatment of those
more or less hors de combat. The Axis atrocities against many of
those who were directly under their control, whether Jews, prisoners
of war or inhabitants of occupied territories, formed the strongest
ground for conviction. It cannot have been wrong to punish these
acts. They were clear violations of the most elementary principles of
decency, as well as being contrary to the 1907 Hague Land War
Convention and the 1929 Geneva Prisoners of War Convention.
The accusation that the many trials at the end of World War II
did not go far enough is serious. The administration of justice was, as
perhaps it had to be, extremely selective. Many German officers and
other individuals who had been accomplices in mass murder escaped
the Allied net, or else were considered too useful to the Allies to be
prosecuted. The attempt at Nuremberg to establish "organizational
guilt" through membership in criminal organizations such as the
Schutzstaffeln (SS) was not successful. As time wore on, the Allies
rapidly lost enthusiasm for criminal prosecutions and thousands of
cases were not pursued. The "denazification program" was a
preferred if still flawed substitute. In the end, an implicit principle of
Nuremberg and Tokyo was to hold highly publicized trials of a few
leaders primarily responsible for a process of criminality in which
hundreds of thousands had in fact been culpable in one way or
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another. 29
While these and other criticisms of the Nuremberg and Tokyo
trials are well founded, they do not for the most part suggest that the
trials were not worthwhile. The trials responded to wholly exceptional
circumstances. They greatly strengthened the idea that the conduct of
states and armies was subject to overarching legal standards, however
imperfectly enforced in this instance. 0
The post-World War II trials may have been victor's justice, but
in retrospect, that is not only their greatest weakness but also their
greatest strength. The fact that they were victors enabled them to
gather the necessary evidence, arrest a high proportion of the main
suspects, and hold trialsl There were few worries about whether
the trial process might actually worsen the conflict with the Axis
powers because they were already defeated. The costs of the process
were underwritten. The contrast with the International Criminal
Tribunal for the Former Yugoslavia (the Tribunal), which has experienced difficulties in such matters as getting hold of suspects and
securing adequate resources, is striking.
A questionable part of the legacy of Nuremberg is the creation of
expectations that, in general, trials are an appropriate way to handle
war crimes issues. As Telford Taylor has stated:
[In terms of enforcement, whether the charge is war crimes or
crimes against humanity, I think it is a mistake to expect that the
device of a criminal trial is the major way in which the enforcement
of those limitations and obligations is going to be achieved. As one
who has taught criminal law for several years, I always try to instill
in my students a basic appreciation that most law enforcement is
voluntary. Therefore, in the international field as well, the idea that
trials alone (or statutes and treaties) can bring about the reforms
and remedies that we hope for is misplaced reliance.32

29. These various criticisms of the policy of the United Kingdom and the United States
towards former German war criminals are ably brought together in TOM BOWER, THE PLEDGE
BETRAYED: AmERICA AND BRITAIN AND THE NAZIICATION OF POSTWAR GERMANY
(Doubleday 1982) (1981).
30. For a fine assessment of the strengths and weaknesses of Nuremberg by a member of
the prosecution staff, see TELFORD TAYLOR, THE ANATOMY'OF THE NUREMBERG TRIALS: A
PERSONAL MEMOIR 634-41 (1992).
31. On the importance of evidence provided by Allied "target" teams in occupied Germany,
see id. at 49-50.
32. Discussion Panel, Forty Years After the Nuremberg and Tokyo Tribunals: The Impact
of the War Crimes Trials on Internationaland National Law, 80 AM. SoC'Y INT'L L. PROC. 56,
70.
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Since 1945, many countries have conducted national trials for war
crimes committed in the World War I. Often, there have been
special legal provisions to permit such prosecutions long after the
offenses. The U.K. government, while failing to take action regarding
Iraqi war crimes in the 1990-91 conflict in Kuwait, and acting over the
objections of the House of Lords, passed the War Crimes Act of 1991,
enabling U.K. courts to try offenses arising from World War II. The
U.K. government appears to be pressing ahead towards possible trials
of octogenarians who had held middle- or low-ranking positions in
World War II. An argument for the U.K. government's approach is
that these individuals are under U.K. jurisdiction, and hence it is
actually possible to take action.33 To date, extensive investigations
of possible suspects have only led to one indictment.
C. Post-1945 Conventions
After two world wars the need for some penal and other
mechanisms for securing compliance with the laws of war was selfevident. The major treaties in the field since 1945, particularly the
four 1949 Geneva Conventions, contain an unprecedented range of
provisions about dissemination, instruction of armed forces, humanitarian and monitoring tasks during armed conflicts, and repressing
breaches. These provisions do not follow a single standard form and
contain many innovations.
A general trend in the post-1945 conventions has been an attempt
to go beyond the previous unsatisfactory assumption that implementation was fundamentally an internal matter for states. The Nuremberg
and Tokyo tribunals had taken a bold step beyond the idea that states
primarily were responsible for punishing their own nationals.
Following this trend, the Geneva Conventions and other post-1945
laws of war agreements advanced the concept of international
involvement in implementation-especially through proposals
regarding fact-finding and universal jurisdiction for war crimes. Three

33. On changing British views on the punishment of Axis war criminals, see Sir Thomas
Hetherington et al., Punishment of War Criminals: The British Government View, in WAR
CRIMES: REPORT OF THE WAR CRIMES INQUIRY 16 (1989); see also Anthony Glees, The Making
of British Policy on War Crimes: History as Politics in the UK, CONTEMPORARY EUROPEAN
HISTORY, July 1992, at 171-97; Christopher Greenwood, The War Crimes Act 1991, in [2
EFFECING COMPLIANCE] BRITISH INSTITUTE OF INTERNATIONAL AND COMPARATIVE LAW,
ARMED CONFLICr & THE NEW LAW 215 (Hazel Fox & Michael Meyer eds.,

1993).
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agreements since 1945 have specifically provided for a United Nations
implementation of their terms and in dealing with
role in securing
34
violations.
Common Article I of the four 1949 Geneva Conventions is often
viewed as providing a basis for international implementation of the
Conventions. It says, "[t]he High Contracting Parties undertake to
respect and ensure respect for the present Convention in all circumstances."'35 The words, "and ensure respect", which had not appeared
in previous conventions, have been widely seen as signifying that
states, whether or not involved in a particular conflict, have a
responsibility to help ensure implementation of the Conventions
wherever and whenever they are being violated. Such an interpretation of common Article 1 was already evident in Jean Pictet's
commentary, in which he said, in expansive terms going beyond the
narrow confines of legal analysis: "[i]t follows.., that in the event of
a Power failing to fulfil its obligations, the other Contracting Parties
(neutral, allied or enemy) may, and should, endeavor to bring it back
to an attitude of respect for the Convention."36 This view has
prevailed in much subsequent analysis and advocacy, including at the
International Committee of the Red Cross (ICRC).37
This interpretation of common Article 1 does not appear to have
a basis in the negotiating history of the 1949 Geneva Conventions. In
the various meetings at Stockholm and Geneva, the words "to ensure
respect" had another meaning: To ensure that the whole population
of a country which was party to the Conventions would respect the
law in all circumstances, perhaps even in the case of civil war. There

34. See discussion infra part II(G).
35. 1949 Geneva Convention I, supra note 1, art. 1, 6 U.S.T. at 3116, 75 U.N.T.S. at 32;
1949 Geneva Convention II, supra note 1, art. 1, 6 U.S.T. at 3220, 75 U.N.T.S. at 86; 1949
Geneva Convention III, supra note 1, art. 1, 6 U.S.T. at 3318, 75 U.N.T.S. at 136; 1949 Geneva
Convention IV, supra note 1, art. 1, 6 U.S.T. at 3518, 75 U.N.T.S. at 288.
36.

1 JEAN S. PICrET, THE GENEVA CONVENTIONS OF 12 AUGUST 1949: COMMENTARY

26 (1952).
37. For such expositions of Article 1, see Luigi Condorelli & Laurence Boisson de
Chazournes, Quelquesremarques d propos de l'obligationdes Etats de 'respecteretfaire respecter'
le droit internationalhunanitaire 'en toutes circonstances, in INT'L COMMITITEE OF THE RED
CROSS, STUDIES AND ESSAYS ON INTERNATIONAL HUMANITARIAN LAW AND RED CROSS

PRINCIPLES 17-35 (Christophe Swinarski ed., 1984); see also Hans-Peter Gasser, EnsuringRespect

for the Geneva Conventions and Protocols: The Role of Third States and the United Nations, in
[2 EFFECTING COMPLIANCE] BRITISH INSTITUTE OF INTERNATIONAL AND COMPARATIVE LAW,

ARMED CONFLICT AND THE NEW LAW 15, 24-5 (Hazel Fox & Michael A. Meyer eds., 1993).
Dr. Gasser, Legal Adviser of the International Committee of the Red Cross, was writing in a
personal capacity.

30

DUKE JOURNAL OF COMPARATIVE & INTERNATIONAL LAW

[Vol. 6:11

appears to be little or nothing in the records of the 1949 Diplomatic
Conference to suggest an awareness on the part of government
"to ensure
delegates, or indeed ICRC participants, that the phrase
38
respect" implied anything beyond internal observance.
Whatever the original intention, the interpretation of common
Article 1 as implying a duty of international implementation generally
has helped to bring the question of implementation of the laws of war
more centrally into the discourse of states and the activities of
international organizations. Interpretation of common Article 1
played some part in the European Community's June 26, 1990 Dublin
Summit Declaration on the Middle East. States are indeed at liberty
to interpret, or reinterpret, their obligations under common Article 1
in this way, and it may be especially appropriate to do so in view of
developments since 1949, including the worldwide concern over laws
of war issues. Yet states need to be aware that in so doing they are
entering difficult territory, probably not envisaged by the negotiators
of the 1949 conventions, which may contain pitfalls for the unwary.39
1. Post-1945 Conventions: Humanitarian,Monitoring and FactFinding Tasks. The 1949 Geneva Conventions put considerable,
perhaps too much, emphasis on the long-established diplomatic
institution, the "protecting power", as a means of ensuring implementation of their terms during armed conflicts. Pictet thus defines a
Protecting Power:
a State instructed by another State (known as the Power of Origin)
to safeguard its interests and those of its nationals in relation to a
third State (known as the State of Residence). It will be seen at
once that the activities of a Protecting Power are dependent on two
agreements: the first between the Power of Origin and the Protecting Power and the second between the Protecting Power and the
State of Residence.!
The 1977 Geneva Protocol I, Article 2(c), offers the following
definition for the purposes of the Protocol:

38. I owe this point to Professor Frits Kalshoven, who kindly made available the
preliminary results of his careful researches on the drafting history, part of a book he is writing
on common Article 1.
39. On problems governments may face in pressing for the implementation of the laws of
war by other states, see infra part IV(A) on Woodrow Wilson's dilemma in 1914.
40. 4 JEAN S.PicrET, THE GENEVA CONVENTIONS OF 12 AUGUST 1949: COMMENTARY
89 (1958).
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"Protecting Power" means a neutral or other State not a Party to

the conflict which has been designated by a Party to the conflict and
accepted by the adverse Party and has agreed to carry out the

functions assigned to a Protecting Power under the Conventions and
this Protocol.1

The 1949 Geneva Convention IV makes extensive provisions for

protecting powers to look after the interests of civilians, including in
occupied territory. Protecting powers have a general duty to protect
the interests of the parties to the conflict;42 they are to lend their

good offices in cases of disagreement either about the interpretation
of the Convention or about its application;4 they can facilitate the

establishment of hospital and safety zones and localities;

4

they are

to be informed of any transfers or evacuations in or from occupied

territory;4 they can verify the state of food and medical supplies in
occupied territories; they must be informed of all charges instituted
by the occupant against protected persons involving the death penalty
or sentences of two years or more, and they have various other rights
and duties as regards legal proceedings;47 they can supervise the
distribution of collective relief shipments to internees;4 and they can
go to all places where protected persons are, particularly to places of
internment, detention and work.49 In addition, protecting powers
have responsibilities regarding the observance of the 1954 Cultural
Property Convention,.' and are the subject of numerous detailed
provisions in the 1977 Geneva Protocol I."
The 1949 GenevaConventions do allow for the possibility that
the protecting power arrangements might fail to come into operation.
A common article in all four conventions provides that certain

41. Geneva Protocol I, supra note 1, art. 2(c), 1125 U.N.T.S. at 8, 16 I.L.M. at 1397.
42. 1949 Geneva Convention IV, supranote 1, art. 9,6 U.S.T. at 3524,75 U.N.T.S. at 295.
43. Id. art. 12,6 U.S.T. at 3526,75 U.N.T.S. at 296; see also id. art. 52, 6 U.S.T. at 3552,75
U.N.T.S. at 322.
44. 1949 Geneva Convention IV, supranote 1, art. 14,6 U.S.T. at 3528,75 U.N.T.S. at 298.
45. Id. art. 49, 6 U.S.T. at 3548, 75 U.N.T.S. at 318.
46. Id. art. 55, 6 U.S.T. at 3552-54, 75 U.N.T.S. at 322.
47. Id. arts. 71, 74,75, 6 U.S.T. at 3562, 3564, 3564-66,75 U.N.T.S. at 332,334, 334.
48. Id. art. 109, 6 U.S.T. at 3590-92, 75 U.N.T.S. at 360.
49. Id. art. 143, 6 U.S.T. at 3614-16, 75 U.N.T.S. at 384.
50. Convention for the Protection of Cultural Property in the Event of Armed Conflict,
May 14, 1954, art. 21 and the Regulations annexed thereto, arts. 2-11, 249 U.N.T.S. 240, 242-50.
51. See, eg., Geneva Protocol I, supra note 1, arts. 5,6, 11(6), 1125 U.N.T.S. at 8, 9,12, 16
I.L.M. at 1397-98, 1398, 1401.
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organizations can assume all functions of protecting powers. Such a
substitute may be, by agreement between the parties, "an organization

which offers all guarantees of impartiality and efficacy"; failing this, in
exceptional circumstances, it may be a neutral state appointed by the
detaining power; failing this, a humanitarian organization such as the
ICRC may assume, if not all the traditional functions of a protecting
power, at least the humanitarian functions performed by a protecting
power under the 1949 Conventions.52 Furthermore, in provisions
separate from those regarding protecting powers, the 1949 Geneva
Convention IV leaves much room for activities by impartial humanitarian organizations such as the ICRC, which is mentioned in no less
53
than 22 of its 159 articles.
In practice, the various formal provisions for the role of protecting powers have been of little use because states in conflict with each
other have almost always been unwilling or unable to agree on the
appointment of such powers. Many writers have pointed to the
weaknesses of the protecting powers arrangements, depending as they
do on a tripartite consensual basis.' Yet there have been some cases
of protecting powers having a role during armed conflicts, albeit in a
manner different from what the conventions envisaged. They were
used, for example, in the 1971 India-Pakistan War, in which one
protecting power acted on behalf of both sides, representing each to
the other,5 and in the 1982 Falklands War, in which the duties of the
protecting powers were mainly general diplomatic representation
rather than the exercise of humanitarian functions under the Geneva

52. 1949 Geneva Convention I, supra note 1, art. 10, 6 U.S.T. at 3120-22,75 U.N.T.S. at 36;
1949 Geneva Convention II, supranote 1, art. 10, 6 U.S.T. at 3224-26, 75 U.N.T.S. at 90; 1949
Geneva Convention III, supranote 1, art. 10, 6 U.S.T. at 3326,75 U.N.T.S. at 144; 1949 Geneva
Convention IV, supra note 1, art. 11, 6 U.S.T. at 3524, 75 U.N.T.S. at 294; see also 4 JEAN S.
PicrEr, THE GENEVA CONVENTIONS OF 12 AUGUST 1949: COMMENTARY 99-113 (1958).
53. See, eg., Geneva Protocol I, supranote 1, art. 81(1), 1125 U.N.T.S. at 40,41, 16 I.L.M.
at 1427 (obligating states to grant to the ICRC "all facilities within their power so as to enable
it to carry out the humanitarian functions assigned to it by the Conventions and this Protocol").
54. G.I.A.D. Draper, Implementation of InternationalLaw in Armed Conflicts, 49 INT'L
AFF. 46, 46-47 (1972); GEOFFREY BEST, HUMANITY IN WARFARE 323-24 (1980).
55. During and after the December 1971 India-Pakistan War, Switzerland acted as
protecting power for both parties, and played an important role in such matters as locating
civilian internees. However, it was the ICRC which carried out most of the monitoring activities
such as visiting prison camps and assisting repatriation efforts. ALLAN ROSAS, THE LEGAL
STATUS OF PRISONERS OF WAR: A STUDY IN INTERNATIONAL HUMANITARIAN LAW
APPLICABLE IN ARMED CONFLICTS 185-195 (1976).
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In most conflicts, the ICRC has borne the heat and burden of the
day. ICRC representatives have carried out most of the various
humanitarian and monitoring tasks provided for in the Geneva
Conventions; 7 this has been so even in cases where protecting
powers have been appointed to look after certain interests of the
belligerents.
Another mechanism aimed at securing implementation of the
Geneva Conventions is the International Humanitarian Fact-Finding
Commission. Article 90 of the 1977 Geneva Protocol I provides for
the establishment on a permanent basis, with periodic elections, of an
International Fact-Finding Commission to:
(1) enquire into any facts alleged to be a grave breach as defined in
the Conventions and this Protocol or other serious violation of the
Conventions or of this Protocol;
(2) facilitate, through its good offices, the restoration
8 of an attitude
of respect for the Conventions and this Protocol
Pursuant to Article 90, the International Humanitarian Fact-Finding
Commission has been set up. Under the terms of Article 90(1)(b), the
Commission could only be established when twenty states agreed to
accept its competence. 9 In June of 1991, the Commission received
the requisite approval and elected fifteen members. In July of 1992
at its second meeting, the Commission unanimously adopted the final
draft of its rules of procedure and became operational. Since then it
has done some preparatory work, not least, in the delicate words of its
president, trying "to draw the international community's attention to

56. In the 1982 Falklands War in the South Atlantic, each side appointed a protecting
power (Switzerland and Brazil respectively) to carry out certain diplomatic functions, but
humanitarian and monitoring tasks under the 1949 Geneva Conventions were carried out by
ICRC representatives. Having two separate protecting powers proved inconvenient in certain
respects.
57. DAVID P. FORSYTHE, HUMANITARIAN POLITICS: THE INTERNATIONAL COMMITTEE
OF THE RED CROSS 115-17 (1977). See also his much more recent chapter, David P. Forsythe,
The International Committee of the Red Cross, in [2 EFFECrING COMPLIANCE] BRmsH
INSTITUTE OF INTERNATIONAL AND COMPARATIVE LAW, ARMED CONFLICT & THE NEW LAW
83 (Hazel Fox & Micheal A. Meyer, eds., 1993) (surveying the ICRC's role in monitoring human

rights in armed conflicts).
58.
1430.
59.

Geneva Protocol I, supra note 1, arts. 90(2)(c)(i)-(ii), 1125 U.N.T.S. at 44, 16 I.L.M. at
Geneva Protocol I, supra note 1, art. 90, 1125 U.N.T.S. at 43, 16 I.LM. at 1429-31.
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its availability. "'
An inquiry can be set up in two situations, both of which depend
on states taking an initiating role. A party to a conflict can request an
inquiry, but it may only be established with the consent of the other
party or parties concerned. An inquiry may also be initiated if a party
which previously has accepted the automatic competence of the
Commission makes and allegation against another state which has
accepted the Commission's competence. So far, however, there is no
evidence that states will use this new mechanism. Frangoise Hampson
has written: "[a]s experience with the Geneva Conventions has shown,
the mere existence of a fact-finding mechanism does not mean that it
will be used. The challenge is there. It remains to be seen whether
61
States will rise to meet it.,
Why, in its three years of existence, has use not been made of the
International Humanitarian Fact-Finding Commission? One problem
is the continuing reluctance of many states to make a declaration
accepting its competence. As of June 30, 1995, of the 138 states
parties to 1977 Protocol I, only 46 had made a declaration accepting
the competence of the Commission. 62 A more fundamental problem
may be the reluctance of states, including those which have accepted
the Commission's competence, to invoke its services in view of the fact
they may have to deal with issues as sensitive as the applicability of
the Conventions, and the characterization of particular acts as "grave
breaches" or "serious violations".
The relevance of the Fact-Finding Commission also is called into
question by the fact that in the years since it was established, the U.N.
Security Council has established ad hoc mechanisms for investigating
and taking action regarding violations, most notably in connection
with the wars in the former Yugoslavia and Rwanda. Indeed, Erich
Kussbach has gone so far as to say:
[a]fter a long period of inability to act, the Security Council has
seemingly become the master of collective security and apparently
is about to take over, step by step, the responsibility for the
administration of humanitarian law. The future will show how the

60. Erich Kussbach, The InternationalHumanitarianFact-FindingCommission, 43 INT'L &
COMP. L.Q. 174, 185 (1994).
61. Frangoise Hampson, Fact-Findingand the InternationalFact-FindingCommission, in
EFFECrING COMPLIANCE 53, 82 (Hazel Fox & Michael A. Meyer eds., 1993).
62. INTERNATIONAL COMMITTEE OF THE RED CROSS, supra note 4, at 7.
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Security
sibilities.' Council will be able to cope with its heavy responAlthough his optimism about a U.N. system of collective security is
open to serious criticism, the ad hoc arrangements under Security
Council auspices do have many advantages over the Commission: it is
not necessary for individual states to initiate the process; states or
other entities can be investigated irrespective of whether they have
accepted the competence of the Commission; the relevant body of law
to be applied can be identified separately in each instance, and thus
can be appropriately tailored to the particular conflict and the facts
alleged; the range of problems and situations which can be investigated is therefore greater because it is not limited to clear cases of
international armed conflict; there are fewer obstacles to publication
of the outcome of an investigation; and the fact-finding process can be
linked to action in the form of prosecutions.' Once again, implementation in practice has assumed forms significantly different from
what the conventions provide.
2. The Post-1945 Conventions: Punishment and Compensation. The various conventions concluded since 1949 contain far
more on the punishment of violations than did their predecessors.
The 1948 Genocide Convention, Article VI, contains provisions for the
trial, whether by national or international tribunals, of persons charged
with offenses under the Convention. 5 However, these provisions are
inadequate in light of the treaty's full title and the scope and
seriousness of the problem which it purports to tackle.66 Article VIII
breaks new ground in specifying that any contracting state "may call
upon the competent organs of the United Nations to take such action
under the Charter of the United Nations as they consider appropriate
for the prevention and suppression of acts of genocide .... . 67
The 1949 Geneva Conventions introduce a special category of
"grave breaches," and outline a system of penal sanctions for persons

63. Kussbach, supra note 60, at 183.
64. The U.N. role in implementation of the laws of war is discussed further below, infra
sections H(G), IIIand V(J).
65. Convention on the Prevention and Punishment of Genocide, Dec. 9, 1948, art. VI, 78
U.N.T.S. 277, 280-82 [hereinafter Genocide Convention].
66. See, e.g., LEO KUPER, GENOCIDE: ITS POLICAL USE IN THE TWENTIETH CENTURY
(1982) (giving a critical view of the provisions and working of the 1948 Genocide Convention,
especially pp. 36-9 and 174-85).
67. Genocide Convention, art. VIII, 78 U.N.T.S. at 282.
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committing them. Convention IV defines grave breaches as follows:
[g]rave breaches to which the preceding Article [Article 146] relates
shall be those involving any of the following acts, if committed
against persons or property protected by the present Convention:
wilful killing, torture or inhuman treatment, including biological

experiments, wilfully causing great suffering or serious injury to
body or health, unlawful deportation or transfer or unlawful
confinement of a protected person, compelling a protected person
to serve in the forces of a hostile Power, or wilfully depriving a
protected person of the rights of fair and regular trial prescribed in
the present Convention, taking of hostages and extensive destruc-

tion and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly.'

The "preceding Article", which is common to all four 1949
Geneva Conventions although designated with different numbers,
requires state parties to enact any necessary legislation to punish grave
breaches of the Conventions, and to search for people who have
committed, or ordered, such breaches. States may hand such
suspected persons over for trial in another state, provided a prima
facie case has been made out. States must also take measures
necessary to suppress breaches other than grave breaches. 9 This
provision follows the well-trodden path of relying on states for
enforcement, but it does contain significant new provisions in that
regard. National courts, which are to have penal jurisdiction to
implement the Conventions, are to have jurisdiction over all individuals, regardless of nationality, alleged to have committed grave
breaches." This system has obvious, but inevitable, weaknesses. In
practice, states not involved in a conflict have proved reluctant to try

68. 1949 Geneva Convention IV, supra note 1, art. 147, 6 U.S.T. at 3618, 75 U.N.T.S. at
388. See also 1949 Geneva Convention I, supra note 1, art. 50, 6 U.S.T. at 3146, 75 U.N.T.S. at
62; 1949 Geneva Convention II, supranote 1, art. 51, 6 U.S.T. at 3250, 75 U.N.T.S. at 116; 1949
Geneva Convention III, supra note 1, art 130,
6 U.S.T. at 3420, 75 U.N.T.S. at 238; Geneva Protocol I, supra note
1, arts. 11, 85, 1125 U.N.T.S. at 11-12, 41-42, 16 I.L.M. at 1400-01, 1427-28.
69. 1949 Geneva Convention 1,supra note 1, art. 49, 6 U.S.T. at 3146, 75 U.N.T.S. at 62;
1949 Geneva Convention II, supra note 1, art. 50, 6 U.S.T. at 3250, 75 U.N.T.S. at 116; 1949
Geneva Convention III, supranote 1, art. 129,6 U.S.T. at 3418,75 U.N.T.S. at 236; 1949 Geneva
Convention IV, supra note 1, art. 146, 6 U.S.T. at 3616, 75 U.N.T.S. at 386.
70. See Geneva Protocol I, supranote 1, arts. 85-91,1125 U.N.T.S. at 43,16 I.L.M. at 1427-
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suspected offenders." A related difficulty concerns extradition. If
a state is unwilling to punish a war criminal residing in its territory, it
may prove difficult for another state to secure extradition because the
provision in the common Article is purely permissive.' 2 War criminals can avoid prosecution by going to a country which does not have
the political desire to punish him or her and does not have extradition
agreements with those who do.'3
The punishment provisions of the 1949 Geneva Conventions also
have proved vulnerable to the familiar objection that governments are
generally reluctant to prosecute their own servants for violations of
the laws of war. This problem is compounded by the fact that courts
may be reluctant to act independently of the political stance of their
respective governments.'0 The punishment provisions of the 1949
Geneva Conventions are also open to the possible objection that they
allow for trials to be held in wartime, when passions may be high and
the evidence incomplete. Finally, some problems may arise from the
fact that the penal provisions, by providing for action by the state, do
not envisage legal actions by injured parties. Denial of a private cause
of action is in contrast with the rather different procedures in human
rights law.'
The payment of compensation, or reparations, has consistently
been provided for in the laws of war as one means of making amends,
and has often been practiced. This approach is very different from
provisions for trials; for the most part, it involves taking action against
the state as a whole, rather than against individuals, and it is often
decided by political and diplomatic, rather than judicial, bodies.
Compensation was mentioned, as noted above, in the 1907 Hague
Convention IV,Article 3: "[a] Party to the conflict which violates the
provisions of the Conventions or of this Protocol shall, if the case
demands, be liable to pay compensation. It shall be responsible for all

71. John F. Murphy, InternationalCrimes, in 2 UNrrED NATIONS LEGAL ORDER 993,1013
(Oscar Schachter & Christopher C. Joyner eds., 1995).
72. See, e.g., 1949 Geneva Convention I, supra note 1, art. 49, 6 U.S.T. at 3146, 75 U.N.T.S.

at 62.
73.

See Geneva Protocol I, supranote 1, arts. 88-89,1125 U.N.T.S. at 43,16 I.L.M. at 1429

(seeking to facilitate extradition, but adding little to the existing law).
74. See, e.g., Jacques Verhaegen, Legal Obstacles to Prosecution of Breaches of
HumanitarianLaw, 1987 INT'L REV. OF RED CRoss 607 (containing an interesting survey based
largely on Belgian experience).
75. See, e.g., Dietrich Schindler, The InternationalCommittee of the Red Cross and Human
Rights, 1979 INT'T REV. OF THE RED CRoss 3, 12.
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76
acts committed by persons forming part of its armed forces.
Essentially the same language appears in the 1977 Geneva Protocol I.
As far as internal armed conflicts are concerned, the post-1945
international conventions that touch on this subject make hardly any
provision for punishment or compensation. Common Article 3 of the
1949 Geneva Conventions and the 1977 Geneva Protocol II do
establish some minimal rules regarding such conflicts, and states do
have the right to punish breaches of those rules. Despite this, Denise
Plattner was basically right to conclude in 1990, "[t]he rules establishing international responsibility for violations of IHL applicable in noninternational armed conflicts are yet to be made."" Since then, the
adoption by the U.N. Security Council of the Statute for the International Tribunal for Rwanda which, in contrast to the tribunal on the
former Yugoslavia, is predicated on the assumption that the conflict
in Rwanda is an internal civil war, provides some legal reinforcement
to the claim that failure to observe certain basic humanitarian rules is
an international offense even in civil wars.78

D. Other Mechanisms of Implementation
Implementation of the laws of war often involves use of a variety
of mechanisms which were not specifically envisaged in the various
conventions. In their mutual relations, states commonly use the whole
range of methods open to them, from diplomatic notes to economic
sanctions and threats of war, as means of trying to enforce compliance.
Within states, a huge variety of factors may affect compliance,
including the political and ethical culture of the state and its citizens.
What follows are simply a few illustrations of the range of mechanisms
which may in fact operate.
Fact-finding, especially public exposure of violations of the laws
of war, has often been done through the media. For example, the

76. Geneva Protocol I, supranote 1, art. 91, 1125 U.N.T.S. at 45, 16 I.L.M. at 1431. Other
provisions relevant to the compensation question include the four 1949 Geneva Conventions,
common article 51/52/131/148, which provide that no high contracting party can absolve itself of
any liability incurred in respect of grave breaches. 1949 Geneva Convention I, supranote 1, art.
51, 6 U.S.T. at 3148, 75 U.N.T.S. at 64; 1949 Geneva
Convention II, supra note 1, art. 52, 6 U.S.T. at 3250, 75 U.N.T.S. at 116; 1949 Geneva
Convention III, supra note 1, art. 131, 6 U.S.T. at 3420, 75 U.N.T.S. at 238; 1949 Geneva
Convention IV, supra note 1, art. 148, 6 U.S.T. at 3618, 75 U.N.T.S. at 388.
77. Denise Plattner, The Penal Repressionof Violations ofInternationalHumanitarianLaw
Applicable in Non-InternationalArmed Conflicts, 1990 INT'L REV. OF RED CROSS 409, 419.
78. For a discussion of the International Tribunal for Rwanda, see infra section Ill(F).
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press exposed the details of the 1968 My Lai massacre in Vietnam. 79
Similarly, it was through the press and TV that the inhumane regime
in some prison camps in the former Yugoslavia was publicized.
Within states, a wide range of administrative measures have had
an important part in bringing the practice of armed forces and the
principles of the laws of war into some kind of relation with each
other. For example, official inquiries and reports are often a means
of establishing facts, and of reexamining and bringing about changes
in government policy on particular issues.
Such reports can serve as a basis for applying international rules
to internal situations. For example, the U.K. government was
consistent in viewing the trouble in Northern Ireland as essentially
internal and low-level in character. At least until 1972, it did not go
much beyond the position that the principles in common Article 3 of
the 1949 Geneva Conventions were germane whether or not they were
formally applicable. However, in 1972, Lord Gardiner's minority
report was accepted by the U.K. government. This report was an
interesting example of asserting the wider relevance, even in an
internal conflict, of certain international legal standards, including
some derived from the main body of the four 1949 Geneva Conventions.Yo
Following the Israeli invasion of Lebanon in 1982, it was an
Israeli official report which helped establish the facts surrounding the
massacres of Palestinians at Sabra and Shatilla camps in Beirut. The
report reminded Israel that certain well-established standards had to
apply not only to the actions of the Israel Defence Forces but also to
those paramilitary forces operating in conjunction with them.8'
Unofficial commissions and inquiries, set up by non-governmental
79. The My Lai massacre was first revealed in reports by Seymour Hersh which appeared
in numerous newspapers on November 13 and 20,1969. See U.S. DEP'T OF ARMY, THE MY LAI
MASSACRE AND ITS COVER-UP: BEYOND THE REACH OF LAW? (1976).

80. Report of the Committee of Privy Counsellors Appointed to Consider Authorized
Proceduresfor the Interrogationof PersonsSuspected of Terrorism, 1972, Cmnd. 4901, at 1-2, 1123.
81.

THE COMMISSION OF INQUIRY INTO THE EvENTs AT THE REFUGEE CAMPS IN BERUIT,

THE BEIRUT MASSACRE: THE COMPLETE KAHAN COMMISSION REPORT (authorized translation)

(1983). The report contained an authoritative account of the events surrounding the killings at
Sabra and Shatilla. It referred on page 56 to "the lack of clarity regarding the status of the State
of Israel and its forces in Lebanese territory", but did not try to resolve this issue. The report
based its criticisms of certain Israeli actions mainly on a concept of public morality and on the
biblical book of Deuteronomy. Relevant international agreements such as the 1949 Geneva
Convention IV were not mentioned, even though many articles (e.g. 4 and 144) were applicable
to the situation in the camps.
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organizations, can also play a part in fact-finding and in expounding
the rules applicable to a particular situation. One such commission
was established following the Israeli invasion of Lebanon in 1982.1
Regional organizations also can have a role in reminding parties
to conflicts of the relevance of international standards and in applying
pressure for their implementation. They may do this through their
representative, executive or judicial bodies. There have been many
such cases in the history of the European Union and its predecessors.
The role of the European Court of Human Rights in dealing with
numerous cases from Northern Ireland is an example.83 The court's
recent 1995 decision regarding the Special Air Service killing of three
Irish suspects in Gibraltar in 1988 raised British consciousness about
international standards in the laws of war. The decision also increased
the U.K. government's sensitivity about subjecting U.K. military
actions to European court decisions.'
The European Commission of Human Rights played a significant
role in influencing governments to adhere to international standards
in the laws of war in Cyprus v. Turkey cases.8" The Government of
Cyprus vigorously charged Turkey with violations of human rights in
the lUrkish-occupied areas, including the detention or murder of some
2,000 missing Greek Cypriots and the refusal to allow more than
170,000 Greek Cypriot refugees to return to their homes. Cyprus
asserted that these actions were contrary to the European Convention
on Human Rights and were matters of legitimate international
concern. The applications of the Government of Cyprus were ruled
admissible by the European Commission of Human Rights on May 26,
1975, and July 10, 1978-a significant recognition in principle of the
applicability of international human rights law to occupied territories.
Politics can also influence countries to adhere to international
standards. From the late 1980s onwards, member states of the
European Community protested Israeli policies in the occupied
territories, and suspended or delayed ratification of. trade

82. SEAN MACBRIDE ET AL, ISRAEL IN LEBANON: REPORT OF THE INTERNATIONAL
COMMISSION TO ENQUIRE INTO REPORTED VIOLATIONS OF INTERNATIONAL LAW BY ISRAEL
DURING ITS INVASION OF THE LEBANON (1983).

83. See, e.g., Ireland v. United Kingdom, 23 Eur. Ct. H.R. (ser. B) (1976).
84. See, e.g., Heather Mills et al., Tory Anger as European Court Condemns Gibraltar
Killings, THE INDEPENDENT (London), Sept. 28, 1995, at 1.
85. 62 I.L.R. 4, 5-10, 82-83 (Eur. Comm'n H.R. 1978).
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agreements. 6
What is striking about some of the implementation mechanisms
briefly outlined here is their largely political character. They tend to
involve attempts to change policies perceived as illegal or inhuman
through the application of pressures of various kinds. Even when it
is asserted clearly that violations of the laws of war have occurred,
such attempts are not linked necessarily to demands for trials of
individuals. Sometimes such attempts are one-sided, showing only
limited understanding of the complexities of a conflict and the
different viewpoints of belligerents.
Where court cases have followed from violations of the laws of
war, they have often assumed a very different form from the state
trials of war criminals envisaged in the various conventions. They
have often been civil rather than criminal in character. One unusual
and controversial example is the Israeli innovation of establishing a
right to petition the Supreme Court of Israel against arbitrary or
illegal acts by the occupant.' Another interesting example is the
current attempt by both the former prisoners of war incarcerated by
the Japanese, and the Asian women forced into prostitution by
occupying Japanese armies in World War II, to gain compensation for
illegal Japanese conduct through Japanese courts.
E. The Involvement of the United Nations
Since about 1980, crises over implementation have focused to an
unprecedented extent on action taken by the United Nations and
more specifically by the Security Council. The United Nations'
involvement in issues relating to the international law of armed
conflict is well-established. The Allies established the United Nations
War Crimes Commission on October 20, 1943, at the same time as
they were working towards the creation of the United Nations
Organization."8 Article VIII of the 1948 Genocide Convention,
which made significant reference to the United Nations, was negotiated at the U.N. General Assembly. Another major landmark in U.N.

86.

Jonathan Kuttab, Avenues Open for Defence of Human Rights in the Israeli-Occupied

Territories,in INTERNATIONAL LAW AND THE ADMINISTRATION OF OCCUPIED TERRITORIES:

TWO DECADES OF ISRAELI OCCUPATION OF THE WEST BANK AND GAZA STRIP 489, 501-02

(Emma Playfair ed., 1992) (suggesting that this was "a result of a new awareness of their
obligations under Article 1 of the 1949 Geneva Conventions").
87. See generally Adam Roberts, Prolonged Military Occupied: The Israeli-Occupied
TerritoriesSince 1967, 84 AM. J. INT'L L. 44, 88-95 (1990).
88. UNITED NATIONS WAR CRIMES COMMISSION, supra note 21, at 2-3.
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involvement in implementation was General Assembly Resolution
2444 of December 19, 1968 on "Respect for Human Rights in Armed
Conflicts."89 Literally hundreds of General Assembly resolutions
have used the laws of war as a basis for criticizing the actions of
particular states: for example, Israel's conduct in the occupied
territories has been condemned with particular frequency.
In 1977, two treaties made explicit provision for a major U.N. role
in implementing the laws of war. The Convention on the Prohibition
of Military or Any Other Hostile Use of Environmental Modification
Techniques (ENMOD Convention) envisaged that the United Nations,
especially the Security Council, would handle investigations of
suspected violations.90 The Geneva Protocol I foreshadowed the
further involvement of the United Nations in matters relating to the
laws of war. That document states: "[I]n situations of serious
violations of the Conventions or of this Protocol, the High Contracting
Parties undertake to act, jointly or individually, in cooperation with
the United Nations and in conformity with the United Nations
Charter."'
Since at least the mid-1980s, the U.N.'s involvement in matters
relating to the laws of war have emanated more from the Security
Council than from the General Assembly, and have focused more on
implementation rather than on development of the law. The Security
Council's involvement in this area illustrates the wide range of issues
in which the Security Council can become engaged once it is seen as
capable of reaching agreement. It also illustrates the difficulties of
attempts to ensure implementation.
If the assumption is that the United Nations is becoming the
center of a system of collective security, then its concurrent rule as a
supervisor and arbiter of the implementation of the laws of war is a
logical corollary. In the post-Cold War era, many have hoped, and
some still hope, that the United Nations has the possibility of
establishing some kind of general system of collective security.9
However, for those who are skeptical as to whether the traditional
difficulties of proposals for collective security have even been

89. G.A. Res. 2444, U.N. GAOR, 23rd Sess., 1748th plen. mtg., U.N. Doc. A/RES/2444
(1968).
90. Convention on the Prohibition of Military or Any Other Hostile Use of Environmental
Modification Techniques, Dec. 10,1976, art. V, 31 U.S.T. 333,337-38,1108 U.N.T.S. 152,153-54.
91. Geneva Protocol I, supra note 1, art. 89, 1125 U.N.T.S. at 43, 16 I.L.M. at 1429.
92. See, eg., Rosalyn Higgins, The New United Nations and Former Yugoslavia, 69 INT'L
AFF. (LONDON) 465, 465-83, (1993); Kussbach, supranote 60, at 183.
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addressed, let alone overcome, the Security Council's role in laws of
war issues is especially problematic. If the- Security Council is not
capable of tackling effectively even a modest proportion of threats to
the peace, will it be any more effective in the lesser task of securing
implementation of the laws of war?
One obvious problem with the United Nations' role in respect of
the laws of war is that the Security Council is necessarily selective as
to which issues it tackles. For example, due principally to the
existence of the veto, the Security Council did nothing about alleged
violations of the laws of war during the Vietnam War in the 1960s and
1970s, nor during the Afghan War in the 1980s. Further, it was the
General Assembly, not the Security Council, that passed most of the
resolutions critical of Israeli conduct in the occupied territories.
In some conflicts since the mid-1980s, as briefly summarized in
the following sections of this Article, the Security Council has dealt
with laws of war issues. It has addressed two fundamentally distinct
aspects: first, the investigation and punishment of major violations by
belligerents, and second, the management of U.N.-authorized forces,
whether in peacekeeping or enforcement actions, in a manner
consistent with the laws of war.
F. The International Court of Justice
The International Court of Justice (ICJ) at The Hague has long
had certain limited roles in respect of implementation of the laws of
war. There are specific references to the ICJ in the 1948 Genocide
Convention;93 and the 1954 Hague Cultural Property Convention. 4
However, the court's statute, with its built-in limitations on what types
of cases may be brought to it and by whom, is likely to mean that it
only will have to look at a minority of issues concerning the laws of
war.
Many cases brought before it have involved key laws of war
matters. For example, the Corfu Channel Case,95 and Nicaragua v.
USA,96 both involved the principle that a state laying mines at sea is

93. Genocide Convention, supra note 65, art. IX, 78 U.N.T.S. at 283. Many states, on
accession or ratification, made reservations about this article's granting of jurisdiction to the ICJ.
94. Convention for the Protection of Cultural Property in the Event of Armed Conflict,
supra note 50, annexed regs. arts. 4(2) and 14(7), 249 U.N.T.S at 272, 280.
95. Corfu Channel, (U.K. v. Alb.) 1947-48 I.CJ. 15 (prelim. objection of March 25, 1948);
1949 I.C.J. 4 (Judgment of Apr. 9, 1949); 1949 I.C.J. 244 (Order of Dec. 15, 1949).
96. Military and Paramilitary Activities, (Nicar. v. U.S.) 1984 I.C.J. 169 (Request for
Indication of Provisional Measures of May 10,1984); 1984 I.C.J. 215 (Declaration of Intervention
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obliged to give notification of their location in order to protect the
security of peaceful shipping. The court now has the politically more
sensitive and intellectually more complex issue of the legality of
nuclear weapons to consider in the case brought by the World Health
Organization and the General Assembly.
Many cases have involved issues analogous and potentially
relevant to laws of war problems. The United States Diplomatic and
Consular Staff in Tehran case concerned the treatment of individuals
under the protection of international law in an emergency situation.97
The FrontierDispute (Burkina Faso v. Republic of Mali) case raised
the question of interim measures of protection." The 1971 Advisory
Opinion on Namibia involved several germane matters, including the
use of a sanction terminating a League/UN mandate as a response to
failures to observe certain rules of restraint. 9
In cases concerning the former Yugoslavia, the ICJ has been
asked to answer very complex political questions touching on the laws
of war. This is most notably so with the Case Concerning the
Application of the Convention on the Preventionand Punishmentof the
Crime of Genocide"° brought by Bosnia and Herzegovina against
the Federal Republic of Yugoslavia. That case is currently proceeding
slowly.
In many of the cases decided by the ICJ the court has performed
a useful service by clarifying the content of the laws of war and their
application to particular and often complex circumstances, and by
publicizing fundamental principles which should inform the
policymaking of states in matters relating to the use of force.
However, there are limits to what the ICJ can achieve. Many states
are reluctant to let cases concerning their own survival be settled by
by El Salvador of Oct. 4, 1984); 1984 I.CJ. 392 (Order of Jurisdiction and Admissibility of

Application of Nov. 26, 1984); 1985 I.C.J. 3 (Order of Jan. 22, 1985); 1986 I.C.J. 14 (Judgment
of June 27, 1986); 1991 I.C.I. 47 (Order of Sept. 26, 1991).
97. United States Diplomatic and Consular Staff in Tehran, (U.S. v. Iran), 1979 I.CJ. 7
(Request for Provisional Measures of Dec. 15, 1979); 1979 I.C.J. 23 (Order of Dec. 24, 1979),
1980 I.C.J. 3 (Judgment of May 24, 1980); 1981 I.C.J. 45 (Order of May 21, 1981).
98. Frontier Dispute (Burk.Faso v. Mali) 1985 I.CJ. 6 (Order of Apr. 3, 1985); 1985 I.C.J.
10 (Order of Apr. 12, 1985); 1985 I.C.J. 189 (Order of Oct 3, 1985); 1986 I.CJ. 3 (Order of Jan.
10, 1986); 1986 I.CJ. 554 (Judgment of Dec. 22, 1986); 1987 I.CJ. 7 (Order of Apr. 9, 1987).
99. Continued Presence of South Africa in Namibia, (S. Afr. v. Namib.) 1971 I.CJ. 16
(Advisory Opinion of June 21, 1971).
100. See, e.g., Application of the Convention on the Prevention and Punishment of
Genocide, (Bos-Herz. v. Yugo.) 1993 I.CJ. 3 (Order of Apr. 8, 1993); 1993 IC.J. 29 (Order of
Apr 16, 1993); 1993 I.C.J. 325 (provisional Measures, Order of Sept. 13, 1993); 1993 I.C.J. 470
(Order of Oct. 7, 1993).
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a distant conclave in The Hague. They also may worry about the
slowness of some, but certainly not all of its proceedings. When it is
asked to comment in a general way on complex issues which are bones
of contention among statesmen and lawyers-as in the nuclear
weapons case currently before it-the court's decision, whatever it is,
may not be found universally persuasive, let alone decisive. The ICJ
may look weak if it tries to avoid certain difficult issues because they
are not justiciable or because they are not quite the types of matter
with which the court is charged to deal. However, it may look even
weaker if it reaches a decision which is then not fully implemented; in
some cases it could be very difficult to secure implementation of the
court's decisions.
III. PROBLEMS OF IMPLEMENTATION OF THE LAWS OF
WAR IN WARS SINCE 1980
In some of the international wars of the past two decades,
belligerents have displayed both an acceptance of the applicability of
the laws of war and a willingness to apply them in practice. Despite
some questionable acts on both sides, this was largely the case in the
1982 Falklands War between the United Kingdom and Argentina-perhaps because this was a war in which civilians were only
marginally involved, and in which neither of the belligerents faced a
threat to its entire existence. In some other conflicts, including the
1990-91 Gulf War, the laws of war have been applied more by one
side than by the other. In yet other conflicts, especially those
involving more extreme threats to the existence of communities and
countries, implementation of the laws of war has been patchy or
nonexistent. Important issues have emerged from these varied
experiences, including several very different responses by the Security
Council. Four conflicts are considered in detail in this section: the
1980-88 Iran-Iraq War, the 1990-91 Gulf War, the wars in the former
Yugoslavia since 1991, and the internal conflict in Rwanda in 1994.
This section also briefly describes the International Conference on the
Protection of War Victims, held in Geneva in 1993, which attempted
to grapple with the question of implementation.
A. Iran-Iraq War 1980-88
The long war between Iran and Iraq was in many respects the
prototypical interstate war. As such, the main treaties of the laws of
war were incontestably applicable though not adhered to by either
side. There were violations of fundamental rules in such matters as
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the treatment of prisoners, the use of gas, and attacks on neutral
shipping.
The United Nations was involved in two major areas with respect
to the laws of war in the conflict: the treatment of prisoners and the
use of gas. In January 1985, acting on his own behalf, the U.N.
Secretary-General dispatched a mission to Iran and Iraq to investigate
conditions under which POWs were being held. The mission's
mandate included investigating an incident which had occurred at a
POW camp in Iran in October 1984, in which a number of Iraqi
POWs were killed or injured.'
The investigation led to a very
thorough report; however, whether it greatly benefited POWs is
doubtful.
Iraq's use of gas during the war gave rise to one of the first major
uses of the UN Security Council as a "monitor" of the laws of war-a
role which proved, and continues to prove, problematic. Both Iran
and Iraq were parties to the 1925 Geneva Protocol prohibiting the use
of gas and bacteriological war."° The Secretary-General commissioned a number of investigations into reports of the use of gas. °n
On March 21, 1986, a Security Council statement criticized Iraq for
the first time regarding its use of gas.'
On August 26, 1988, the
Security Council unanimously adopted a resolution condemning "the
use of chemical weapons in the conflict between Iran and Iraq."'"
After the end of the war in 1988, various diplomatic efforts were
made to reinforce the Protocol's provisions. In January 1989,
representatives of 149 states met at the specially-convened Conference
in Paris on the Prohibition of Chemical Weapons and adopted a final
declaration condemning the use of chemical weapons and reaffirming
the prohibition in the 1925 Protocol. Iraq agreed to this declaration,
claiming that the threat it had faced from Iran had been terrible and
exceptional. The conference's final declaration gave strong support
for the role of the U.N. Secretary-General as an investigator of
violations. However, as a special correspondent of the Financial
101. See Hans-Peter Gasser, EnsuringRespectfor the Geneva Conventionsand Protocols,in
EFFECriNG COMPLIANCE, 15, 40 (Hazel Fox & Michael Meyer eds., 1993).
102. Persia acceded in1929 without reservation. Iraq at accession in 1931 made a reservation
that it is binding only in relation to other states bound by it and it shall cease to be binding if
an enemy fails to respect the prohibition. SCHINDLER & TOMAN, supranote 13, at 123; ROBERTS
& GUELFF, supra note 13, at 142-44.
103. See, e.g., U.N. SCOR, 40th Sess., U.N. Doc. S/17127 (1985) (containing a report by Dr.
Manuel Dominguez, concluding that Yperite had been used, affecting Iranian soldiers).
104. U.N. SCOR, 41st Sess., 2667th mtg., U.N. Doc. S/PV.2667 (prov. ed 1986).
105. S.C. Res. 620, U.N. SCOR, 43rd sess., U.N. Doc. S/Res/620 (1988).
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Times wrote, "[p]ast experience has made the UN Secretariat skeptical
about how free a hand it will get."'' 1 6
In January 1993, five years after the end of the Iran-Iraq War, the
Chemical Weapons Convention was signed in Paris. This is first and
foremost a prohibition of manufacture and possession of such
weapons, not just prohibition of use, and thus belongs more in the
category of arms control than laws of war; it is not yet formally in
force.Y This treaty has been seen as overcoming a perceived
weakness of the 1925 Geneva Protocol, namely that it prohibited use
but not possession. However, there is some risk that the Chemical
Weapons Convention, when it eventually enters into force, could
actually weaken the prohibition on the use of chemical weapons. This
is because the Convention leaves some uncertainty about the sanction
that would be employed in the event of violations. The threat of
retaliation in kind, which had buttressed the old 1925 Geneva Protocol
regime, would be absent in the future. It had only been where that
threat of retaliation was absent because the victim state lacked any
capacity to threaten retaliation in kind, that chemical weapons had
been employed. Instead, Article XII of the 1993 Chemical Weapons
Convention provides for the application of collective measures by
states-parties, including, in cases of particular gravity, bringing the
issue to the attention of the General Assembly and Security Council.
Whether this method will prove effective in practice remains to be
seen.
. The events surrounding Iraqi use of chemical weapons in the
1980-88 war followed a recurring pattern in international attempts to
implement the laws of war: first, there is clear violation of a well
established rule of the laws of war; then, following an investigation
under UN auspices, the Security Council condemns violations; next,
an international diplomatic conference in Europe solemnly condemns
violations and calls for action; finally, nothing further happens
regarding the particular violations that have occurred.
106.

UN Officials Skeptical About Power to Investigate, FIN. TIMES, Jan. 12, 1989, at 2.

107.

UNITED NATIONS CENTRE FOR DISARMAMENT AFFAIRS, THE CHEMICAL WEAPONS

CONVENTION WITH SELECTIVE INDEX at 45, U.N. Sales No. E.95.IX.2 (1994). Since it was
opened for signature in January 1993,159 states have signed the Chemical Weapons Convention.
By the end of August 1995, 35 states had deposited instruments of ratification. Multilateral
Treaties Deposited with the Secretary-General: Status as at December 31, 1994, U.N. Doc.
STILEG/SER.E/13 at 916 (stating that 19 nations had deposited instruments of ratification). The
Convention will formally enter into force six months after the 65th ratification. Information from
Foreign and Commonwealth Office, London, Notes on Security and Arms Control, no. 7, Sept.
1995, at 12.
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This pattern may have reinforced a lesson which the Iraqi
leadership undoubtedly also learned from the supine response of the
international community and of the United Nations to the original
Iraqi attack on Iran in 1980: Iraq could ignore the solemn pronouncements and spasmodic condemnations issued by the international
community.
B. The 1990-91 Gulf War
The laws of war issues in the 1990-91 Gulf conflict-the August
1990 Iraqi occupation of Kuwait, and the war of January-February
1991 which brought it to an end-have been considered in several
official U.S. publications." s There has also been much analysis,
official and unofficial, in a wide range of other publications, and from
other national perspectives."
During the occupation and war there was extensive public
reference to well-established international norms about particular
aspects of the conduct of occupations and armed conflicts, including
seizure and treatment of hostages, treatment of prisoners of war,
attacks on civilians, nonuse of chemical weapons, and wanton
destruction including damage to the environment. Further, this war
threw light on some general questions. First, did Iraq's violations of
the Geneva Conventions and other rules of war, and the strong
political reaction that these violations caused, contribute to the
hardening of opinion against it, and thus to the formation of the
multinational coalition?
Second, can an operation based on
condemnation of violations assist in maintaining the unity and
coherence of a coalition action with United Nations authorization?
Third, can the laws of war contribute significantly to the maintenance
of restraints in war? Fourth, what can be done about the post-war
punishment of violations?
The 1990-91 Gulf War is an interesting case in which one side, by
and large, adhered seriously to the laws of war restraints on a wide
range of matters, dealing both with combat and with the treatment of
prisoners and civilians under their control. In contrast, the other side,
while not in principle rejecting the laws of war, did ignore them on a

108. See, e.g., U.S. DEP'T OF DEFENSE, CONDUCT OF THE PERSIAN GULF WAR: FINAL
REPORT TO CONGRESS (1992) [hereinafter FINAL REPORT TO CONGRESS].
109. See generally, THE GULF WAR 1990-91 ININTERNATIONAL AND ENGLISH LAW (Peter
Rowe ed., 1993); Adam Roberts, The Laws of War in the 1990-91 Gulf Conflict, INT'L SECURITY,
Winter 1993/94 at 134.
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range of issues. The case therefore confirms that, in practice, implementation always does not have to be a matter of reciprocity between
the parties; there are other reasons-legal, political and practical-for
one side to implement them even if its adversary does not.
The twenty-eight member Gulf War military coalition probably
benefited from its adherence to the laws of war in a number of ways.
First, in the months after the Iraqi occupation of Kuwait, widespread
public attention to illegal Iraqi practices, including the seizure of
hostages, helped reinforce support for the coalition cause. Support for
the coalition coalesced both domestically within the coalition countries
and internationally. Second, once Desert Storm began in January
1991, the coalition's emphasis on restraint and accuracy in targeting
further bolstered international support. Third, the coalition's promise
of good treatment of Iraqis who left their vehicles and/or surrendered,
a promise backed up by a major leaflet campaign, may have encouraged many Iraqi soldiers to end their participation in hostilities.
The first two of these points suggest the particular salience of the
laws of war to coalition warfare under U.N. auspices. They also
suggest that there are in fact some complex and subtle connections
between jus in bello andjus ad bellum. Iraq's violations of jus in bello
helped to weld the coalition together, reinforcing its sense of the
legitimacy of its cause. The laws of war provided one means for
harmonizing the different practices of states and justifying them to
anxious publics. Curiously, there was no serious suggestion in the
1991 Gulf War that forces acting in the name of the United Nations
ought to be in some way privileged, and to have greater rights in some
matters than their adversaries. That issue would come up in Somalia.
This is not to assert that, in laws of war terms, coalition conduct
was perfect. There were many defects. As in the 1982 Falklands War,
some battle incidents raised the question of what is proper evidence
that troops wish to surrender. For example, on the second day of the
war, U.S. forces attacked an oil platform on which Iraqi forces were
allegedly trying to surrender. A U.S. Navy board of investigation
concluded that the U.S. commanding officer's actions did not violate
the law of armed conflict, but his failures to investigate, evaluate and
report on the Iraqi white flags represented a serious lapse of judgement." ° This U.S. Navy investigation was an instance of implemen-

110. See, e.g., Martin Fletcher, Schwarzkopf Rebukes the Armchair Generals, THE TIMES
(London), June 13, 1991, at 8 (reporting the decision to hold an investigation); Horace B.
Robertson, Jr., The Obligationto Accept Surrender, U.S. NAVAL WAR C. REV., Spring 1993, at
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tation of aspects of the laws of war being seen as a national responsibility, and being handled in the context of maintaining professional
military standards.
Perhaps the most questionable acts by the coalition were those
resulting in civilian deaths. In the Amariya bunker attack of February
13, 1991, there were approximately. 300 civilian casualties.'
One
could argue that this was not clearly, perhaps not at all, a violation of
the laws of war, as it had not been the intention of the coalition to
bring about such a terrible result. This disaster appears to have been
due to reliance on faulty intelligence.
Many other events in the war similarly suggest the inherent
difficulty, perhaps impossibility, of maintaining a clear line demarcating violations of the laws of war, particularly with respect to
inadvertent attacks on civilians. The coalition's use of accurate airdelivered weapons undoubtedly increased the chances of air warfare
conforming to a greater extent than hitherto with basic principles of
the laws of war, especially as regards discrimination in attacks. On the
other hand, in this war there were many coalition attacks on military
targets such as bridges and power stations which also served civilian
functions. There was also much collateral damage, faulty intelligence,
and so on. Suggestions that we might be entering a new era of clinical
warfare are probably misplaced.
Iraq violated the laws of war in countless ways: looting, taking of
hostages, treatment of prisoners, scud attacks on cities, and attacks on
oil installations resulting in damage to the environment.1 12 Most of
these acts would have been violations in any circumstances, but were
particularly egregious cases on account of the absence of a serious
strategic rationale. In the event, they achieved few military results.
The judgment that Iraq derived no serious military advantage from its
violations is persuasive."
While Iraqi violations hindered the
coalition effort, for example in restoring the oilfields after the war,
they were never likely to be militarily decisive.

103.
111.
112.

FINAL REPORT TO CONGRESS, supra note 108, at 614.
Report on Iraqi War Crimes (DesertShield/DesertStorm) (Unclassified Version), U.N.

SCOR, 48th Sess., at 16-18, U.N. Doc. S/25441 (1993) (listing specific Iraqi war crimes in sixteen
categories, prepared under the auspices of the U.S. Secretary of the Army) (Henceforth: US
Report on Iraqi War Crimes).
In April 1992, Iraqi war crimes were itemized under seventeen types of offenses in FINAL
REPORT TO CONGRESS, supra note 108, at 623-24..
113. FINAL REPORT TO CONGRESS, supra note 108, at 624.
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After the suspension of coalition military activities on February
28, 1991, the coalition governments suddenly became quiet on the
subject of the responsibility of Saddam Hussein and his colleagues for
major war crimes committed." 4 This silence stands in stark contrast

with the earlier emphasis on war crimes in Security Council
After the cessation of
Resolution 674 of October 19, 1990.1"
hostilities, the Security Council passed long and very detailed
resolutions concerning, for example, the cease-fire, reparations, and
the dismantling of Iraq's capability for chemical warfare. One of
these, Security Council Resolution 687, passed April 3, 1991, is the
longest resolution ever passed by the Security Council." 6 Yet
nothing was said on the subject of personal responsibility for war
crimes. Similarly, in less than three months after the cessation of
hostilities, some 64,000 Iraqi prisoners of war were repatriated without
any attempt to sift out those suspected of war crimes-a process which
might have delayed repatriation for years.
In defense of the coalition's post-war action (or inaction), there
were genuine difficulties in pursuing the war crimes issue. First and
foremost, Saddam Hussein would have been difficult to arrest even
had the coalition aggressively pursued him." 7 After the end of the
hostilities, it would have been awkward to call for his arrest as a war
criminal at the same time as negotiating cease-fire terms with his
government. Furthermore, outside powers were reluctant to press for
trials if local powers would not join them in doing this. There were
hazards in limiting trials to the conflict of 1990-91, as the Iraqi regime
had engaged in external and internal criminal activities both before
and after that episode.
However, the failure to take any action against the Iraqi leaders
114. The term "major war crimes" encompasses serious violations of the laws of war,
including "grave breaches" of the four Geneva Conventions. It also includes certain other
categories of crime, including crimes against peace (e.g., launching a war of aggression). It tends
to be used with reference to the actions of principal government leaders and senior military
officers.
115. S.C. Res. 674, U.N. SCOR, 45th Sess., 2951st mtg., U.N. Doe. S/RES!674 (1990).
116. S.C. Res. 687, U.N. SCOR, 46th Sess., 2981st mtg., U.N. Doc. S/RES/687 (1991).
117. In January 1993 the outgoing Director of the CIA, Robert Gates, who was deputy
national security adviser at the White House during the 1991 Gulf War, stated that in the
deliberations about war aims, "there was a general feeling that it would not be difficult for
Saddam to flee Baghdad and it would be very difficult for us to try and find him. So you'd end
up potentially occupying much of Iraq and then having to deal with the consequences of that."
Charles Richards, CIA Chief Tells Why Saddam Survived, THE INDEPENDENT, Jan. 9, 1993, at
10. For reasons why it was not practical to make the conquest of all Iraq a coalition war aim,
see GEN. H. NORMAN SCHWARZKOPF, IT DOESN'T TAKE A HERO 497-98 (1992).
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exposed a serious problem regarding the laws of war, namely, the
difficulty of securing enforcement even after clear evidence of
violations. The Pentagon ended its Final Report pointedly: "[a]
strategy should be developed to respond to Iraqi violations of the law
of war, to make clear that a price will be paid for such violations, and
to deter future violators."'1 8 At a minimum, it would have been
possible to issue a statement to the effect that major war crimes
occurred involving grave breaches of the Geneva Conventions, that
there is personal responsibility for these crimes, and that under the
Geneva Conventions any state is entitled to prosecute. Such a
statement could have been made by the coalition powers, the General
Assembly or the Security Council. The United States eventually did
make such a statement, but it appeared in a little-noted war crimes
report prepared in 1992 and issued by the United Nations in March of
1993. Moveover, the United States did not put great political
emphasis on the matter."9 The absence of a coherent coalition
policy on major war crimes was highlighted by the fact that some
junior figures-Iraqi officers who happened to have been caught in
Kuwait at the time of the cease-fire-had been put on trial in Kuwait
for lesser offenses.
The failure to hold a major war crimes trial after the 1991 Gulf
War exposed a central problem of the laws of war. When a state is
not willing to prosecute its own government leaders and officers, there
is frequently no other practical mechanism for bringing alleged
offenders to justice. It is not responsible to think in terms of some
form of supranational justice being applied, when the power, the
mechanisms and/or the will are lacking. Even when an opportunity
for a trial presented itself there was no rush to take action. When in
August 1995 Lt.-General Hussein Kamel, a senior Iraqi leader
implicated as a war criminal, defected to Amman, there were not
many calls for his trial. Governments were evidently more concerned
with encouraging defections from the Iraqi regime than with punishing
past misdeeds.
When a war ends, especially if it is seen as having resulted from
an illegal and aggressive act by one side, or was characterized by
widespread damage or looting, there is often a demand-which has a
basis in the conventions-for reparations, compensation and the return
of stolen goods. Following this tradition, the Security Council, in the
118.
119.

FINAL REPORT TO CONGRMSS, supra note 108.

Report on Iraqi War Crimes, supra note 112, at 6-7, 11-19.
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second paragraph of its Resolution 686, demanded that Iraq:
Accept in principle its liability under international law for any loss,
damage or injury arising in regard to Kuwait and third States, and
their nationals and corporations, as a result of the invasion and
illegal occupation of Kuwait by Iraq; and ... [i]mmediately begin
to return all Kuwait property seized by Iraq, to be completed in the
shortest possible period.2
The wording of this resolution implied that compensation was
demanded principally on account of considerations of jus ad bellum-Iraq's initiation of the conflict by its invasion of Kuwait, and all
that flowed from that. Iraq was considered to have state responsibility. This approach meant that it would not be necessary to show
that all damage was directly committed by Iraqis as distinct from the
coalition forces repelling them, nor that any Iraqi acts complained of
were necessarily violations of the laws of war (jus in bello).
The idea of compensation was given flesh by the subsequent
establishment of the UnitedNations Compensation Commission under
the terms of Security Council Resolution 692 of May 20, 1991.121
Compensation is based on the principle that Iraq is internationally
responsible for its unlawful acts. By April 1995, 2.6 million claims had
been filed for a total of approximately $174 billion. Because Iraq so
far has been unwilling to sell oil, the only funds available to the
Commission have come from the partial liquidation of Iraq's assets
abroad.122
Neither in the Iraqi case, nor more generally, are reparations and
compensation necessarily an alternative to war crimes trials. Both
paths can be pursued simultaneously, as they were, disastrously, in the
1919 Treaty of Versailles at the end of World War I.
Some saw the post-war demands for reparations, and the
sanctions on Iraq, as part of a great opportunity to shape a fair
method of compensation and a bold application of U.N. Charter

120. S.C. Res. 686, U.N. SCOR, 46th Sess., 2987th mtg., U.N. Doc. S/RES!686 (1991).
121. S.C. Res. 692, U.N. SCOR, 46th Sess., 2987th mtg., U.N. Doe. S/RES/692 (1991).
122. Christopher Greenwood, State Responsibility and Civil Liability for Environmental
Damage Caused by Military Operations, Symposium, Protection of the Environment During
Armed Conflict and OtherMilitary Operations,Naval War College, Newport, R.I., Sept. 20-22,
1995, at 10-13.
For a useful discussion with reference to past cases of reparations, see David J. Bederman,
The United Nations Compensation Commission and the Tradition of International Claims
Settlement, 27 N.Y.U. J. INT'L L. & POt. 1, 1-42 (1994).
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procedures. 1"' The approach of seeking financial redress on the
basis of state responsibility has an obvious advantage: matters can be
settled in negotiations between states, sometimes relatively quickly.
However, holding an entire country liable for the entire costs of a war
is intensely problematic. It is likely to force a whole population to pay
for the offenses committed by a minority among them. The process
of payment may drag out for decades and cause dangerous political
resentment against those imposing the penalties. If submitting a few
individuals to trial and punishment seems dangerously selective when
a larger number may be responsible, punishing the whole population
over a long time period is open to the accusation of being indiscriminate.
The 1990-91 Gulf War also raised important questions about
neutrality. In different ways, the idea of neutrality has had a
significant place in provisions regarding the implementation of the
laws of war, including the provisions for protecting powers and for
action by the ICRC. 24 Furthermore, the idea that states can be
neutral vis-d-vis particular conflicts is fundamental to the laws of war,
as evidenced by the 1907 Hague Convention V on Neutrality in Land
War which firmly associated neutrality with impartiality.1"
The whole idea of neutrality is undergoing significant change as
a result of a number of factors, including the collective nature of
international action, .especially sanctions, under the U.N. Charter.
Following the Iraqi invasion of Kuwait in August 1990, various
Security Council resolutions imposed a range of obligations on all
states to take part in sanctions and even to provide a measure of
assistance to the coalition military actions to enforce the blockade. 6
Security Council Resolution 678 of November 29, 1990, which
authorized the use of force, did not call on, much less require, all U.N.

123. Hazel Fox, Reparationsand State Responsibility: Claims Against Iraq Arising out of the
Invasion and Occupation of Kuwait, in EFFECrING COMPLIANCE 261, 261-286 (Hazel Fox &

Michael A. Meyer eds., 1993).
124. See discussion supra part II.
125. Hague Convention (V) Respecting the Rights and Duties of Neutral Powers and
Persons in Case of War on Land, Oct. 18, 1907, art. 9, reprintedin THE HAGUE CONVENTIONS
AND DECLARATIONS OF 1899 AND 1907 at 133, 134 (James Brown Scott ed. 1915).
126. See, eg., S.C.- Res. 661, U.N. SCOR, 45th Sess., 2933rd mtg., U.N. Doc. S/RES/661
(1990) (calling on all states to implement economic sanctions against Iraq); S.C. Res. 665, U.N.
SCOR, 45th Sess., 2938th mtg., U.N. Doc. S/RES/665 (1990) (authorizing certain states deploying
maritime forces to use "such measures commensurate to the specific circumstances as may be
necessary" to enforce the maritime blockade of Iraq, and requesting all states to provide "such
assistance as may be required" for this purpose).
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Member States to take part in military action, but it did request them
to provide appropriate support.' 27 Subsequently, some traditionally
neutral states, including Switzerland and Austria, went so far as to
permit overflights by U.S. military aircraft. In summary, U.N.
resolutions and the practice of states in the crisis suggest that there
was still some space for neutrality in the sense of non-participation in
hostilities, but less space for neutrality in the sense of complete
impartiality.
The policy of the Swiss government regarding the Iraq-Kuwait
conflict had an influence on debates within the ICRC about the
ICRC's status. The ICRC is of course one of the principal bodies
involved in monitoring implementation of the Geneva Conventions.
While Switzerland and the ICRC (which had always been a
quintessentially Swiss body and remains based in Switzerland) are
committed to policies of neutrality, the policies are not identical. In
the wake of U.N. decisions, Switzerland-autonomously, as it is not a
UN member-decided to apply wide-ranging economic and financial
sanctions against Iraq. This may have fed Iraqi suspicions about the
impartiality of the ICRC's operations.' 28 These events connected
with the 1991 Gulf War form part of the background to a key change
in the ICRC's status. On March 19, 1993, the ICRC and the Swiss
government signed an agreement on the ICRC's legal status, in which
the Swiss government recognized the ICRC as an international, rather
than Swiss, organization.'29 Since that time, the ICRC hasbecome
involved in various UN activities, including participation in the United
Nations' Department of Humanitarian Affairs, established in March
1992. In this connection, the ICRC has had to specifically reiterate its
independence and impartiality.
The developments described do not invalidate conceptions of
neutrality, whether of states or of the ICRC, nor do they suddenly
destroy the roles of neutral entities in application of the laws of war.
What they demonstrate clearly is that notions of neutrality are
changing. In a wide range of matters-including implementation of

127. S.C. Res. 678, U.N. SCOR, 45th Sess., 2963rd mtg., U.N. Doc. S/RES/678 (1990)
(authorizing "Member States co-operating with the Government of Kuwait" to use "all necessary
means" against Iraq, and requesting "all states to provide appropriate support for the actions
undertaken").
128. See Cornelio Sommaruga, Swiss Neutrality, ICRC Neutrality:Are They Indissociable?
An Independence Worth Protecting,INT'L REV. OF THE RED CROSS, May-June 1992, at 264,272.
129. ICRC and Switzerland Sign HeadquartersAgreement, Int'l Committee of the Red
Cross, Press release No. 1740 (March 19, 1993).
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sanctions, conduct of military operations and organization of
humanitarian relief-the U.N. framework has become more important
than before. The United Nations may well not be neutral, or at least
not be perceived as neutral, in a particular conflict. To some extent
at least, the traditional idea, enshrined in treaties, of implementation
by neutrals may be becoming overlaid by the idea of implementation
by UN-related bodies.
C. The Wars in the Former Yugoslavia Since 1991
Ever since the Croatian part of the Yugoslav war began in June
1991, the war in the former Yugoslavia has been characterized by
extensive atrocities. Many acts, including the terrorization, killings
and expulsions of civilian inhabitants in so-called "ethnic cleansing",
and the cases of rape, were violations of existing rules, whether those
applicable in international or in internal conflicts, or those from the
human rights stream of law. This grim fact can be explained in many
ways, but high among them is that this is a war about state creation,
in which a principal purpose of certain belligerents is to achieve an
object which itself involves violations of the laws of war: expulsions
of populations and their replacement by other populations.
During the 1990-91 Gulf War, the Security Council was criticized
for not paying enough attention to laws of war issues in its various
resolutions. 30 In the Yugoslav crisis, Security Council resolutions
from mid-1992 onwards drew attention to violations of the laws of war
and demanded that they cease. For example, Security Council
Resolution 764, passed July 13, 1992, reaffirmed that all parties to the
conflict are bound to comply with their obligations under international
humanitarian law, and that persons who commit or order the
commission of grave breaches are individually responsible. 31 Two
months later, Resolution 771 called on states to collate substantiated
information on violations of humanitarian law and stated that if the
parties failed
to comply, the Council would take "further
132
measures."
The London Conference on the former Yugoslavia held August
26 and 27, 1992-a joint E.C. and U.N. initiative-echoed Resolution
771. The Conference decided to "take all possible legal action to bring
to account those responsible for committing or ordering grave
130.
131.
132.

See, e.g., GASSER, supra note 37, at 38.
S.C. Res. 764, U.N. SCOR, 47th Sess., 3093d mtg., U.N. Doc. S/RES/764 (1992).
S.C. Res. 771, U.N. SCOR, 47th Sess., 3106th mtg., U.N. Doc. SIRES/771 (1992).
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breaches of international humanitarian law," and announced that the
co-chairmen of the conference "have undertaken to carry forward a
study of the creation of an international criminal court."' 33
When the belligerents paid no attention to these various
statements, the Security Council in Resolution 780 asked the Secretary-General to establish an impartial commission of experts to
examine evidence of grave breaches of international humanitarian law
in the former Yugoslavia."
The five-member commission chaired
by Professor Frits Kalshoven of the Netherlands was created in
October, 1992 and produced an interim report that was issued on
February 10, 1993.135

The decision to set up an international tribunal was influenced by
the political and moral pressure, both domestic and international, to
do something about the former Yugoslavia. Because the international
community was unable to agree on any major intervention or other
decisive action, creation of a tribunal was one of the few options left.
Thus, on February 10, 1993, at a time of great demand for action over
Yugoslavia and on the same day that the Kalshoven commission's
interim report was issued, U.S. Secretary of State Warren Christopher
announced "a series of new steps that President Clinton has decided
to take with regard to the former Yugoslavia.' 3 6 In the course of
announcing these he said: "[t]he President is seeking the urgent
creation of a war crimes tribunal at the United Nations to bring justice
and deter further atrocities.' 31 7 Less than a fortnight later, in
Resolution 808 of February 22, 1993, the Security Council agreed in
principle that "an international tribunal shall be established for the
prosecution of persons responsible for serious violations of international humanitarian law committed in the territory of the former
Yugoslavia since 1991."'138

This resolution led to the Secretary-General's May 3, 1993 report,
which contains the statute of what was to become the International
Criminal Tribunal for the Former Yugoslavia (the Tribunal), and also

133.

Specific Decisionsby the London Conference, doc. LCIC7 (final), August 27,1992, §§ 6,

8.
134. S.C. Res. 780, U.N. SCOR, 47th Sess., 3119th mtg., U.N. Doc. S/RES/780 (1992).
135. Interim Report of the Commission of Experts Established Pursuant to Security Council
Resolution 780, U.N. Doe. S/25274 (1993).
136. Warren Christopher, New Steps Toward Conflict Resolution in the FormerYugoslavia,
4 U.S. DEPARTMENT OF STATE DISPATCH no. 7, 81, 81 (1993).
137. Id.at 82.
138. S.C. Res. 808, U.N. SCOR, 48th Sess., 3175th mtg., U.N. Doc. S/RES/808 (1993).
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The report's
explains the reasoning behind its establishment."'
rationale for establishing the Tribunal has several notable features.
First, on a procedural issue, the report is defensive as to why the

Security Council is involving itself in the setting up of the Tribunal,
when the normal course would be "the conclusion of a treaty by which
the States parties would establish a tribunal and approve its statute."' " It says, in a statement whose realism and sense of urgency
cannot be faulted, that one disadvantage of the treaty approach is that
"there could be no guarantee that ratifications will be received from
those States which should be parties to the treaty if it is to be truly
This raises the question whether, if certain states
effective." "
would not ratify the treaty, they are likely to cooperate fully with the
Tribunal as set up by the Security Council.
On the substantive issue of what the Tribunal might be expected
to achieve, the Secretary-General's report, echoing Resolution 808,
seeks to justify the Tribunal largely in terms of its practical effect in
relation to the ongoing conflict. In so doing it sounds naively
optimistic:
[t]he establishment of an international tribunal would bring about
the achievement of the aim of putting an end to such crimes and of

taking effective measures to bring to justice the persons responsible
for them, and would contribute to the restoration and maintenance
of peace.1 42

The International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia Since 1991 was
finally established by a Security Council decision of May 1993,143 and
was inaugurated in The Hague on November 17, 1993. With Judge
Antonio Cassese as its president, it has made progress in establishing
itself generally, in drawing up Rules of Procedure and Evidence, and
in preparing cases.". Indictments were issued against Dugan Tadic

139. Report of the Secretary-GeneralPursuantto Paragraph2 of Security Council Resolution
808, U.N. SCOR, 48th Sess., U.N. Doc. S/25704 (1993).

140. lId q 19.
141. Id. 20.
142.

Id. J 26.

143. S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th mtg., U.N. Doc. S/RES/827 (1993).
144. International Tribunal for the Prosecution of Persons Responsible for Serious Violations
of International Humanitarian Law Committed in the Territory of the Former Yugoslavia since
1991, Rules of Procedure and Evidence, U.N. Doc. IT/32 (March 14, 1994), adopted Feb. 11,
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on February 13, 1995, and against Milan Martic, Radovan Karadzic,
Ratko Mladic and 21 others on July 21 and 25, 1995.
Despite the evidence of progress, it remains to be seen whether
the Tribunal can fulfil the purposes indicated in the U.N. SecretaryGeneral's report. In particular, it may be doubted whether there will
be anything like a major trial of primary leaders. Instead, there are
likely to be trials of lesser figures: For example those who happen to
have travelled to a country which was willing and able to arrest them
and extradite them to The Hague. Alternatively, there may simply be
indictments and arrest warrants which effectively confine those under
suspicion to stay in states which do not cooperate with the Tribunal.
The whole process will take years or decades, not months-a further
reason why it is not necessarily wise to suggest that such a process is
a preliminary to restoration of peace. 45 By September 1995, a total
of 43 had been indicted, but it was very uncertain whether more than
a very few would ever appear before the Tribunal.
It was obvious from the start that achievement of the goals for
which the Tribunal was established might be blocked by the following:
(1) the probable need, in efforts to end the war, to negotiate with
to agree to
the very people who are wanted for war crimes, and
some kind of amnesty;
(2) the problem of getting evidence which proves the guilt of
specifically named individuals-a far more difficult matter than
proving in a general way that war crimes occurred;
(3) the difficulty of getting suspects arrested and brought to The
Hague-the statute having, probably rightly, ruled out trials in
absentia;
4) the difficulty of getting witnesses to come to The Hague to give
evidence, and of protecting them thereafter; and
5) the difficulty of getting adequate and reliable financial resources
for what must be a very extensive process of investigation and trial,
especially as the U.N. General Assembly has ultimate control over
funding, and is anxious about the gravitation of powers within the
United Nations Organization toward the Security Council.

1994, entered into force March 14, 1994, reprinted in 33 I.L.M. 484 (1994)
145. For fuller accounts of the setting up of the Tribunal, see Christopher Greenwood, The
InternationalTribunalfor former Yugoslavia, 69 INT'L AFFAIRS 641 (1993); and Hazel Fox, An
International Tribunal for War Crimes: Will the United Nations Succeed Where Nuremberg
Failed?, 49 THE WORLD TODAY, no. 10, 194 (1993). On the tension between the goals of
securing peace in Bosnia and prosecuting war criminals, see Anthony D'Amato, Peace vs.
Accountabilityin Bosnia, 88 AMER. J. INT'L L. 500 (1994). He makes an ingenious proposal for
tackling the issue.
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In respect of war crimes in the former Yugoslavia, there remains
a role for national courts. There have been a few national trials
already in connection with the Yugoslav events, including at least one
such trial in Bosnia, and doubtless there will be more. The establishment of the Tribunal does not do away with the requirement in the
1949 Geneva Conventions for all states to see to the punishment of
grave breaches, wherever they occurred. However, Article 9 of the
Statute of the International Tribunal confirms that "it shall have
146
primacy over national courts.'

The creation of the Tribunal naturally has given rise to pressures
to treat with equal seriousness similar offenses in other places. One
consequence has been a revival of long-standing proposals for the
establishment of an international criminal court. As Theodor Meron
put it in 1993:
The establishment of an ad hoc tribunal should not stand alone,
however, as a sole or adequate solution. The world has failed to
prosecute those responsible for egregious violations of international
humanitarian law and human rights in Uganda, Iraq and Cambodia.

To avoid charges of Eurocentrism this ad hoc tribunal for the
former Yugoslavia should be a step toward the creation of a
permanent criminal tribunal with general jurisdiction. The drafting
of a treaty on a permanent tribunal, on which work has begun by
the U.N. International Law Commission, should be expedited,
providing an opportunity to supplement the substantive development of international law by an institutional process.14
Although there are grounds for skepticism regarding the Tribunal,
and its counterpart for Rwanda discussed below, its failure could be
a great disaster. Governments, having willed it into existence, should
cooperate fully with the Tribunal, not least in assisting it in gathering
evidence and in providing urgently needed material and human
resources. In the event that there are peace agreements in the former
Yugoslavia involving some element of amnesty, it is not self-evident
that outside powers in general, or the Security Council in particular,
would necessarily have to be bound by the amnesty provisions of such
accords. They might decide that former war criminals who chose to
146. Statute of the International Tribunal, Report of the Secretary-General Pursuant to
Paragraph2 of Security CouncilResolution 808, U.N. SCOR, 48th Sess., Annex, art. 9, U.N. Doc.

S/25704 (1993).
147. Theodor Meron, The Casefor War Crimes Trials in Yugoslavia, FOREIGN AFF., Summer
1993, at 122, 135.
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step outside the former Yugoslavia would be vulnerable to prosecution.
Questions concerning implementation of the laws of war by U.N.
peacekeeping forces have arisen in several recent conflicts, including
those in Somalia and Rwanda, as well as in the former Yugoslavia.
The presence of the United Nations Protection Force (UNPROFOR)
in the former Yugoslavia from February 1992 onwards contributed to
the world's awareness of war crimes there and to the sense that
something should be done about them. These forces often helped
journalists reach war zones, and their very presence made U.N.
inaction in face of war crimes unacceptable.
Curiously UNPROFOR has been accused of violating the rules
of war in the former Yugoslavia."4 This accusation seems to be
based on a serious misunderstanding both as to the content of
international law relating to armed conflict, and as to the fact that
U.N. forces have up to now been clearly viewed as bound by such law,
not least because the countries providing contingents are so bound.
A serious issue raised sharply by events in the former Yugoslavia
is whether U.N. peacekeeping forces should gather information about
war crimes, and/or arrest suspects. A similar question has arisen for
the personnel of UNHCR and other agencies, for U.N. Human Rights
Action Teams and for European Union monitors. 49 In the case of
UNPROFOR, inasmuch as a clear answer has emerged, it appears to
be that information on violations may be recorded and passed on,
including by some national contingents through their own national
authorities. However, it has not been part of the mandate of U.N.
peacekeepers to arrest suspected war criminals and hand them over
for possible trial, though U.N. peacekeepers have been present while
atrocities were committed. There were accusations that UNPROFOR

148. Frangoise Bouchet-Saulnier, How Aid Can Abet a War, THE INDEPENDENT, (London),
November 22, 1993, at 17. The author asserts that "UN troops increasingly violate the rules of
war", but does not give much detail. She also states: "[tihe Geneva Conventions say that
prisoners should be freed unilaterally and unconditionally."
The Geneva Conventions do not say this.
149. Following the Croatian government's crushing of the rebel Serb republic of Krajina in
August 1995, European Union monitors compiled a report accusing the Croat government of
being "largely responsible" for a campaign of atrocities carried out against Serb civilians in the
Krajina. Human rights abuses by Croatian soldiers were also described in a report by U.N.
Human Rights Action Team.
Both reports were leaked to THE GUARDIAN newspaper. See Julian Borger, EUAccuses Croatia
of Atrocities, THE GUARDIAN (London),
Sept. 30, 1995 at 10.

62

DUKE JOURNAL OF COMPARATIVE & INTERNATIONAL LAW

[Vol. 6:11

in general, and Dutch forces in particular, knew of atrocities committed against Muslim men in Srebrenica at the time of its capture by
Bosnian Serb forces in July 1995 and did little. There also have been
press suggestions that the governments of the United Kingdom, the
United
States and the Netherlands sought to play down the massa150
cre.
Another question, no less difficult, is whether-U.N peacekeeping
personnel are entitled to a special legal status under which, for
example, any attack on them would be classified an offense against
international law? The Security Council has passed numerous
resolutions requiring belligerents to respect the special status of U.N.
peacekeeping forces."'
In December 1994, the U.N. General
Assembly approved the text of a Draft Convention on the Safety of
United Nations and Associated Personnel. There are strong reasons
for sympathizing with this proposed convention. It responds to serious
problems of attacks and hostage-taking. It has precedents in the
protection given to impartial workers in the four 1949 Geneva
Conventions and in the 1977 Protocols. Indeed, the 1977 Geneva
Protocol I already gives specific protection to the U.N. emblem."'
Like the 1949 Geneva Conventions, the 1994 convention will require
states parties to follow an "extradite or prosecute" rule regarding
alleged offenders-those suspected of attacks on U.N. personnel.
There may be difficulties in the implementation of the extradition and
prosecution provision. As in other treaties, it relies heavily on states
being willing and able to take action against their own nationals. If
this does not work, and U.N. forces then decide to take action
themselves against alleged offenders, there is a risk of U.N. forces
finding themselves parties to an armed conflict, in which case the
convention would probably cease to apply, being replaced by the law
of international armed conflict."
This implies an important transi-

150. John Sweeney, UN Cover-up of SrebrenicaMassacre,THE OBSERVER (London), Sept.
10, 1995 at 19.
151. See, e.g., S.C. Res. 758, U.N. SCOR, 47th Sess., U.N. Doc. S/RES/758 (1992)
(demanding "that all parties and other concerned co-operate fully with UNPROFOR and
international humanitarian agencies and take all necessary steps to ensure the safety of their
personnel."); S.C. Res. 764, U.N. SCOR, 47th Sess., U.N. Doc. S/RES/764 (1992); S.C. Res. 770,
U.N. SCOR, 47th Sess., U.N. Doc.
S/RES770 (1992).
152. Geneva Protocol I, supranote 1, arts. 37(1)(b), 38(2), 1125 U.N.T.S. at 21,22,16 I.L.M.
at 1409, 1409.
1.53.
Article 2(2), on scope of application, says: "[tjhis Convention shall not apply to a
United Nations operation authorizedby the Security Council as an enforcement action under
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tion of the status of a peacekeeping operation, with broad policy
ramifications.
The most important means of dealing with violations of the laws
of war in the former Yugoslavia has probably been the threat and use
of force by North Atlantic Treaty Organization (NATO) in conjunction with the United Nations. Violations of the U.N.-declared "safe
areas", repeated obstruction of humanitarian relief, and the atrocities
and bragging accompanying the Serb capture of Srebrenica in July,
1995, that led to a change of Western policy. The greater willingness
of the NATO powers to use force was most evident in the "Operation
Deliberate Force" bombing campaign of August30 to September 14,
1995. This campaign involved moral ambiguities typical of warfare.
However reluctantly, the NATO and U.N. forces operating in Bosnia
were in a form of "co-belligerence" with Croat forces which were
themselves, both in the Krajina and in Bosnia-Herzegovina, engaging
in practices hardly distinguishable from so-called "ethnic cleansing."
The NATO operation could not be expected to stop all atrocities in
a peculiarly vicious war. However, perhaps it did convince the
Bosnian Serbs that verbal condemnations by outside bodies could
actually lead to serious military action. The former Yugoslavia
exemplifies the lesson that if outside powers seriously seek to change
the practices of belligerents and to stop atrocities, they may have to
be prepared to intervene militarily. In so doing they may find
themselves working with dubious belligerents, and they may have to
be prepared to exert serious pressure on co-belligerents as well as on
more open adversaries.
D. Civil War and Humanitarian Intervention in Somalia 1992-95
Somalia was the first case in the U.N. era of a forceful armed
intervention specifically authorized by the U.N. Security Council, and
partly justified in terms of international humanitarian law, including
the need to protect international relief and peacekeeping personnel.
Security Council Resolution 794 of December 3, 1992, made several
references to international humanitarian law, deploring widespread
violations, and stating that the Council,
Chapter VII of the Charter of the United Nations in which any of the personnel are engaged as
combatants against organized armed forces and to which the law of international armed conflict
applies." Id., 1125 U.N.T.S. at 7, 16 I.L.M. at 1396. See also, Question of Responsibility for
Attacks on United Nations and Associated Personnel and Measures to Ensure that Those
Responsible for Such Attacks are Brought to Justice: Report of the Working Group, U.N.
GAOR, 6th Comm., 49th Sess., Annex, at 5-15, U.N. Doc. A/C.6/49/L.4 (1994).

64

DUKE JOURNAL OF COMPARATIVE & INTERNATIONAL LAW

[Vol. 6:11

[s]trongly condemns all violations of international humanitarian law

occurring in Somalia, including in particular the deliberate impeding
of the delivery of food and medical supplies essential for the
survival of the civilian population, and affirms that those who
commit or order the commission of such acts will be held individually responsible in respect of such acts ....
14
The mandate set out by the resolution was never given effect:
First, there was never any consistent effort to deal with the persons
responsible for such acts; second, the pursuit of General Aideed
eventually was abandoned. Instead a doctrine generally privileging all
forces acting with a U.N. mandate emerged. Following an attack on
U.N. forces earlier, the UN got involved in the slaughter of civilians
in the terrible incident in Mogadishu on September 9, 1993. The
following day, the U.N. military spokesman in Mogadishu, Major
David Stockwell, was quoted as saying: "[e]veryone on the ground in
that vicinity was a combatant, because they meant to do us harm. In
an ambush there are no sidelines and no spectators."' 55 The whole
story is a warning against using international humanitarian law as a
basis for military intervention without thinking through exactly what
is to be achieved and how.
E. International Conference, Geneva, August-September 1993
One effort to call for more effective implementation was the
International Conference on the Protection of War Victims, held in
Geneva from August 30 to September 1, 1993. The most primary
impetus for this conference was the need to do something about the
widespread and flagrant violation of the laws of war in recent conflicts.
The conference also served as a partial substitute for two International
Conferences of the Red Cross and Red Crescent that had collapsed
due to problems over the representation of South Africa and of
Palestine.
Representatives of 160 states attended the Geneva conference.
Like the Paris Conference on the Prohibition of Chemical Weapons
four years earlier, the conference tried to restore the sanctity of
battered norms. Virtually all the recommendations in the conference
declaration were on the subject of increasing the number of formal
154. S.C. Res. 794, U.N. SCOR, 47th Sess., U.N. Doe. S/RES/794 (1992).
155. See Mark Husband, Spectators Pay High Price in Somali Theatre, THE OBSERVER
(London), Sept. 12, 1993 at 12. He also quotes the commander of the American quick reaction
force as stating that his primary mission is force protection.
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adherents to the existing rules of international humanitarian law, and
improving the dissemination and practical implementation of those
rules. The conference showed that the international community was
largely bereft of convincing ideas about the application of international humanitarian law in civil wars. The declaration did require expert
level follow-up meetings on implementation, the results of which were
to be reported to the next Red Cross Conference and to the UN.
F

Rwanda 1994
The acts of genocide in Rwanda in the first half of 1994 required
a response from the U.N. Security Council. Though the Security
Council failed to secure the cooperation of states to take effective
action to stop the killings, in November, 1994, it took steps to
establish the International Tribunal for Rwanda (Rwanda Tribunal).'56 This was the first time that an international criminal tribunal
had been established for an essentially non-international situation.
Successive articles in the Rwanda Tribunal's statute encompass
the crime of genocide, crimes against humanity, and rules of instruments governing non-international armed conflicts-in particular
common Article 3 of the four 1949 Geneva Conventions, and 1977
Geneva Protocol I."7 In addition, many offenses are also violations
of the law of Rwanda. The establishment of this tribunal constitutes
further evidence of a desire to bring massive human rights violations
inside states, including in internal armed conflicts, within the ambit of
international rules.'58 The fact that the tribunal was established
pursuant to a request from the Government of Rwanda may increase
the possibility of its getting sufficient local cooperation to be able to
achieve significant results. However, there are grounds for concern.
When on November 8, 1994, the Security Council debated the
resolution establishing the Rwanda Tribunal, the representative of
Rwanda voted against it, and expressed his country's dissatisfaction
with the arrangements on grounds that:

156. S.C. Res. 955, U.N. SCOR, 49th Sess., 3453rd mtg., U.N. Doc. S/RES/955 (1994)
(adopting the Statute of the International Tribunal for Rwanda, contained in the Annex of the
resolution). Rwanda, a non-permanent member of the Security Council, was the only country
to vote against the establishment of the Rwanda Tribunal; China abstained. The other thirteen
members supported the
resolution.
157. Id. Annex, arts. 2-4, at 3-5.
158. See generally Theodor Meron, InternationalCriminalizationof Internal Atrocities, 89
AM. J. INT'L L. 554 (1995).
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(1) Its competence is limited to events of 1994, whereas in fact
there had been massacres in Rwanda since 1959, and the genocide
there had been long prepared.
(2) Its composition and structure is inappropriate and ineffective.
It "would only appease the conscience of the international community rather than respond to the expectations of the Rwandese
people and the victims of genocide in particular." The sharing of
the office of the Prosecutor, and the Appeals Chamber, with the
International Tribunal for the Former Yugoslavia is unsatisfactory.
(3) It risks dispersing its energy in trying not only genocide but also
crimes that come under the jurisdiction of internal tribunals.
(4) Certain countries which "took a very active part in the civil war
in Rwanda" are able to propose candidates for judges and par-

ticipate in their election.
(5) Some of those condemned may be imprisoned outside Rwanda,
and the countries concerned may have too much say in reaching
decisions about the detainees.
(6) Capital punishment is ruled out, whereas it is provided for in the
Rwanda penal code.
(7) The seat of the tribunal should have been in Rwanda rather
than Tanzania. 59
Many of these objections stemmed from fears that the international community,' having failed to take decisive action during the time
of mass killings, was taking only token action now. The very slow
progress of the Rwanda Tribunal to date risks confirming these fears,
and undermining confidence in the Tribunal both in Rwanda and
internationally. Kenya's refusal to extradite those wanted by the
Tribunal, announced on October 5, 1995, only added to the doubts.
Internal atrocities, including those in Rwanda, also can be
addressed by national penal systems, even in states not directly
involved. Enforcement through national courts is part of a broader
process by which internal atrocities are increasingly seen as international crimes. One example of this trend is Belgium's 1993 law on
Crimes de Droit International which provides for Belgian criminal
jurisdiction over certain breaches of the 1977 Geneva Protocol II,
regardless of the nationality of the victim or perpetrator, or of where
the offence was committed. In accord with this, on May 29, 1995, the
Brussels prosecutor's office issued several international arrest warrants

159. U.N. SCOR 49th Sess., 3453 mtg., U.N. Doc. S/PV.3453 (1994) (Mr Bakuramutsa of
Rwanda speaking).
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against persons involved in the atrocities in Rwanda."6
IV. GENERAL ISSUES
A. Woodrow Wilson's Dilemma in 1914
The question of whether non-belligerent states should take an
active role in enforcing the implementation of treaty-based humanitarian rules is not a new one. The issue was raised countless times
during, between and after the two world wars. In August 1914, for
example, Robert Lansing, Counselor for the U.S. State Department,
raised with the U.S. Secretary of State the question of whether, in
view of the bombardment of Antwerp by a German military balloon,
the United States should make a formal protest. Lansing prepared
two possible drafts, the first protest based on the limited ground of
endangering the lives of American citizens, and the second based on
the general ground of a violation of the 1907 Hague Convention IV.
Of the two drafts, Lansing wrote:
The other draft based on the general ground of violation of the
usages of civilized warfare would undoubtedly accord with the
almost universal indignation expressed by the press of this country,
which I believe in this case represents general public opinion.,
However strong may be the inclination to express abhorrence of
such deeds, if we begin to make protests general in nature as to
violations of civilized and humane methods of slaughter where are
we going to stop?161
One week later U.S. President Wilson made a clear decision on
this issue:
I have thought a great deal about the matter of protest with regard
to the dropping of the bombs and my present judgment is that we
do not know in sufficient detail the actual facts and that we ought
to be very slow to make formal protests, chiefly because we shall no
doubt be called upon by every one of the belligerents before the
fighting is over to do something of this kind and would be in danger
of becoming chronic critics of what was going forward. I think the
time for clearing up all these matters will come when the war is

160. See Meron, supra note 158, at 577.
161. Letter from the Counselor for the Department of State (Robert Lansing) to the
Secretary of State (WJ. Bryan) (Aug. 28, 1914), in FOREIGN RELATIONS OF THE UNITED
STATES: THE LANSING PAPERS 1914-1920, at 29 (U.S. Dep't of State, 1939).
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over and the nations gather in sober counsel again."

Such an approach, largely influenced by the U.S. government's
desire to remain neutral, was hard to justify then, and would be hard
to justify today. However, the dilemma faced by President Wilson is
faced by world leaders today: Making general protests about violations
of the laws of war is a difficult and complex, full of pitfalls, and easier
to start than stop.
A possible weakness of Woodrow Wilson's response is his
assumption that when a war is over, matters relating to the laws of
war can be cleared up. History shows that frequently violations of
international standards are quietly dropped as part of a settlement.
For example, in 1990, when the United Kingdom and Argentina
restored full diplomatic relations, they dropped all claims between the
two arising out of the 1982 Falklands War. In the Russian Federation
in 1995, the negotiation of military and political agreements over
Chechnya necessitated the Russians dropping their previous call for
the arrest of the Chechen leader Dzhokar Dudayev. These examples
show that the granting of amnesties and the waiving of legal claims are
still very much part of statecraft.
B. Successors' Responses to Illegal Acts of Previous Regimes
The ways in which violations of fundamental norms in many
internal situations are handled by both violator and successor regimes
further illustrates the complexity of enforcement. Sometimes such
violations lead to judicial redress, but often they do not.
For example, consider the terrible crimes which occurred in South
Africa in the apartheid years, in many South American states in the
1970s, and in Ethiopia in the 1980s. In these countries, successor
regimes have taken very different approaches to the question of
whether to prosecute. Decisions not prosecute reflect some of the
problems in enforcement: First, it is hard to pinpoint individual
responsibility and invidious to select out a few for trial; second, often
there are mitigating circumstances; third, it may be necessary to
acquiesce or cooperate with those who committed the offense in order
to insure the survival of the successor regime; fourth, those who have
lost power, privileges or jobs are perceived by the public as having

162. Letter from President Wilson to the Secretary of State (Sept. 4, 1914), LANSING
PAPERS, supra note 161, at 33.

19951

PROBLEMS OF IMPLEMENTATION

16
suffered enough; and fifth, trials might reopen old wounds.
Similar considerations frequently apply as regards violations of
the laws of war, in conflicts between as well as within countries.
Decisions to prosecute or not to prosecute are frequently the outcome
of complex political processes and calculations. We are very far from
anything approaching a system where it can be taken for granted that
offenses will be the subject of trials.

C. An Alternative Vision
The idea that acts deemed to be crimes can and should be tried
and punished in courts is a feature of all national legal systems;
however, its application on the international plane, as a means of
enforcing the laws of war, is problematic. There are some grounds for
skepticism about the idea that international bodies can apply a
criminal law analogy to major violations of international norms.
Events in some major conflicts of the past two decades confirm the
difficulties of the criminal law approach. But, this is not to say that
such efforts should not be made; rather, they should not be seen as
the sole or even principal means of implementation.
One might well therefore ask what is the point in having
international norms, including the laws of war, if there cannot be a
vigorous and consistent effort at international enforcement? Alfred
Rubin has expressed one alternative vision of what the law is and how
it may be implemented:
International law is not a criminal law system; it is more akin to
constitutional law, where enforcement rests on political
counterpressures and foreseeable middle- and long-term reactions.
A militarily organized movement that commits atrocities is likely to
lose allies, unify its enemies, waste its energy in daring strikes of
dubious military or political value, and ultimately turn on itsel 16"
While this view of law may be too optimistic, it does show that
the means by which international norms are upheld are far more
complex and wide-ranging than what is provided for in the conventions.

163. For a discussion of the dilemmas, see David Pion-Berlin, To Prosecute or to Pardon?
Human Rights Decisionsin the Latin American Southern Cone, HUM. RTs. Q., vol. 16, no. 1, Feb.
1994.
164. Alfred P. Rubin, InternationalCrime and Punishment,THE NAT'L INTEREST, Fall 1993,
at 73, 75.
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V. SUMMARY AND CONCLUSIONS
The demand for effective action to implement the laws of war is
likely to remain very strong and to be very difficult to translate into
effective policies. The difficulties of ensuring compliance need to be
understood better if effective action is to be taken. The following
conclusions are offered in this spirit.
A. Realist and Idealist Images of the Laws of War
A fundamental'question to be addressed is why have there been
so many cases of massive, cynical violations of the laws of war in
recent years, whether by Iraq in its occupation of Kuwait, or in many
of the civil wars which have followed the break-up of states and
empires?
1. Idealist Expectations. An explanation may be that the laws
of war have come to be seen as too idealistic-neither conforming to
the facts of power, nor reflecting the interests of belligerents. Unfortunately, many of the advocates of international humanitarian law may
have unintentionally contributed to such negative perceptions. There
are dangers in creating an image of the law as coming out of Geneva,
as a gospel which merely needs to be disseminated and applied in the
rest of the world. There also may be dangers in the excessive
complexity of some contemporary law and of the academic writing
about it. It is desirable to see more emphasis on the idea that the law
is intensely practical-that it represents, at least in part, a set of deals
between professional soldiers and bargains among states, and that its
implementation can have consequences which are for the most part
compatible with the interests of belligerents.
2. Still a World of States. For better or for worse, we live in a
world of states, and in most cases, the laws of war, like other parts of
international law, must be implemented through traditional state
mechanisms such as- deliberations in governmental departments,
national laws, manuals of military law, rules of engagement,
government-established commissions of inquiry, and courts and courtsmartial. Often when these mechanisms are employed, it is not
immediately obvious that what is at issue is the implementation of the
laws-of war. This isg because an issue may well be formally expressed
in terms of a violation of a national law, or of internal military
discipline, or of an ethical code which is seen in some respects as
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national in character.
B. Humanitarianism as a Substitute for Policy
When states and international organizations not directly involved
in a particular conflict are moved to demand better application of
humanitarian rules in that conflict, they need to be very careful about
the manner in which they do so. In particular, if they do not at the
same time show some understanding of the positions and aspirations
of the belligerents and fairness in relating principles to complex
situations, their efforts may backfire. In respect of the former
Yugoslavia, for example, there have been several statements by
leading Europeans demonstrating a remarkable lack of comprehension
of the depth and seriousness of the conflict. There has been a lack
both of serious analyses of the problem and of convincing policies on
it. In these circumstances, the emphasis on humanitarian issues can
easily seem, or even be, a substitute for policy.
C. Application to Non-International Conflicts
Since 1945, the main form of conflict in the world has been civil
war. In some cases, these wars have also involved outside armed
forces. Many developments suggest that we are witnessing a movement of opinion in favor of applying a range of rules, including some
of the norms of conduct designed for international wars, to civil wars.
Since 1945, the development of the idea of "crimes against humanity",
the growth of human rights law, and the enactment of 1949 common
Article 3 and the 1977 Protocol II, have all pointed in this direction.
More importantly, this is also true with respect to the practice of
international bodies such as the European Court of Human Rights.
With the establishment of the International Tribunal for Rwanda in
1994, the U.N. Security Council has sought to clarify the application
of a wide range of international rules to internal conflicts. While this
process is bound to meet many rebuffs and it will mean little if the
belligerents themselves do not get the message, recognition of the
application of international rules to internal conflicts is a laudable first
step.
D. Land Mines
The issue of land mines is one in Which the public outcry against
inhuman and illegal means of conducting warfare is currently very
strong and likely to remain so. In many instances, use of land mines
violate the most basic principles of the laws of war because they kill
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innocent individuals during wars, and also kill and maim thousands
even after wars have ended. While there is room for honest disagreement as to whether or not their manufacture and trade can be
completely prohibited, the need for some degree of regulation is clear.
Toward this end, the requirements under the 1981 Weapons Convention, Protocol II, to record the location of minefields and to assist in
their removal need to be taken more seriously. The provisions of the
Protocol also could be strengthened. The review conference on the
Convention held in Vienna in September and October, 1995, dismally
failed to produce further commitments on land mines. However, work
to add specificity to the Protocol's provisions, especially with regard
to detectability and deactivation of mines, will certainly continue, as
will efforts to improve the Protocol's implementation and to extend its
scope of application. At a bare minimum, the Protocol's rules should
be made formally applicable and should be applied in civil as well as
international wars.
E. Limits of Compliance Provisions
The formal provisions for ensuring compliance with the laws of
war, which are not necessarily the same as the actual processes which
induce compliance, include requirements that states should (1) instruct
their armed forces in the relevant conventions; (2) enact any necessary
legislation to punish grave breaches of the conventions and take
necessary measures for the suppression of breaches; (3) hand over
persons suspected of having committed grave breaches for trial in
another state; (4) cooperate in designating states not parties to a given
conflict as protecting powers; and (5) assist the activities of impartial
humanitarian organizations such as the ICRC, and, if no protecting
power system is operating, assist other impartial organizations or
neutral states or, in certain cases, the International Fact-Finding
Commission.
While aspects of the system crudely outlined above have been of
considerable use, much of the compliance system scarcely has worked
at all and shows few signs of doing so now. It is therefore necessary,
even while trying to make states honor their existing obligations, to be
receptive to the possibility that much implementation may take a
different form from that prescribed in the conventions.
E Trials
Prior to 1945, history of the laws of war, the issue of trials for
major violations of the laws of war, was not greatly emphasized.
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Indeed, in some early agreements reparations are mentioned more.
This absence is explained by the prevailing assumption that for the
most part the governments of civilized states would be responsible for
the implementation of the laws of war. This assumption changed after
World War II with the 1949 Geneva Conventions containing extensive
provision for penal sanctions for grave breaches.
These arrangements leave unsolved the acute problem of how to
deal with the state or non-state entity that will not put its criminals on
trial or that is headed by its criminals. This phenomenon which
aggravated the barbarity of some recent wars, especially those with a
strong element of communal conflict, has necessitated a new approach
to the issue in the form of the International Criminal Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia Since 1991 (Yugoslavia Tribunal). This approach is not
likely to yield quick results, but may in the long run have some small
part in the restoration of battered norms. The consequences for the
laws of war in raising public hopes only to see them dashed could be
serious. The Yugoslavia Tribunal merits support, but at the same time
there is a need for an understanding of the inherent difficulties of the
tasks with which it is entrusted.
The European Union has assisted in the funding of both the
Yugoslavia and Rwanda tribunals. It has done so without much public
declaration of moral and political commitment, or fully-elaborated
rationale as regards the possible contribution of the tribunals to
eventual political reconciliation. Both tribunals face extreme funding
crises in view of the freezing of expenditures in the U.N. system. The
European Union and its member states should urgently consider
increasing their contributions and presenting a modest rationale for so
doing. It would do no harm to recognize publicly that, for the kinds
of reasons advanced in this Article, the tribunals are only likely to
have a minor impact on vast problems, and are not necessarily the
most important mechanisms even for the limited objective of securing
implementation of the laws of war. In particular, the European Union
must neither let the Yugoslavia Tribunal starve for lack of funds, nor
let it suffocate under the weight of exaggerated expectations.
G. International Criminal Court
The proposal for an International Criminal Court, discussed at the
United Nations for many decades, has attracted new interest in the
wake of the emergence of the international tribunals for Yugoslavia
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and Rwanda. It is likely that the General Assembly will in due course
approve the text of a treaty establishing such a court. Following such
a decision, the process of ratification by states will take time.
Complex questions, including the scope of competence of such a
court, have yet to be answered definitively. There is a strong case for
such a court's primary purpose to be dealing with issues relating to the
laws of war. It could, in effect, extend the geographical scope of the
two existing tribunals for the former Yugoslavia and Rwanda. Within
the area of the laws of war, its focus inevitably must be on exceptional
and grave breaches;. such a court should not undermine national
responsibility for punishing breaches, nor should it get into the
situation of being a "back-seat driver" engaged in continuous
adjudication on all uses of force.
Whatever institutional forms may develop, the important aim
should be to create a situation in which political leaders and military
personnel pursuing policies that constitute grave violations of the laws
of war would always fear the prospect of court proceedings, be it
through national, European or international courts. In the system of
states as it exists today, many persons would be able to evade such
proceedings by staying in a country sympathetic to their cause. The
fear of trial would be minimal. Thus, the idea of an international
criminal court is not a complete substitute for other approaches to
implementation.
H. Reparations
The whole question of post-war reparations as a form of sanction
requires careful reconsideration. Reparations, as in the case of those
demanded from Iraq since 1991, are, usually demanded from a state
which has lost a war on the grounds of its responsibility for the
outbreak of the war. Thus, they relate more to jus ad bellum than jus
in bello, but may encompass an element of the latter. They have
merits, including the fact that they involve a clear concept of state
responsibility, and can sometimes be fixed relatively quickly in
negotiations between the states concerned.
Is it wise to demand reparations, especially in the extreme form
of payment for the entire costs of all damage caused by the war, and
in cases where the repayment process would last for decades? The
historical precedents of reparations are mixed. If reparations are seen
as unfair, or are seen as part of a more general policy of economic
strangulation and the cause of complete economic collapse, they may
backfire. However, the case for reparations may be stronger where
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the sanctions are applied at the same time as a credible assurance is
given that they will be lifted as soon as certain reasonable conditions
are met.
I.

The United Nations
Different parts of the U.N. system have long had an active role
in shaping and interpreting laws of war agreements and relating them
to particular issues. In the past, the General Assembly has been
particularly active in this sphere, sometimes producing a particularly
heady mix of law and political opinion. Since the iiid-1980s, starting
with the Iran-Iraq War, the U.N. Security Council has acquired a role
in the implementation of the laws of war which was only dimly
foreseen in the conventions, and hardly at all in the U.N. Charter. It
has investigated violations (Iran-Iraq War), imposed reparations
(against Iraq for Kuwait), authorized an intervention one of whose
purposes was to restore respect for humanitarian law (Somalia),
authorized a major use of force to stop attacks on a "safe area"
(Bosnia-Herzegovina), and set up international tribunals (former
Yugoslavia and Rwanda). Most of these roles have not, so far, been
conspicuously effective. They have involved the United Nations in
upholding standards in circumstances in which it is exceptionally
difficult to ensure their application, in which its involvement could be
counterproductive, or in which the Security Council itself may be the
subject of accusations of violations. While the United Nations' role
has certainly contributed much to international awareness of the laws
of war, there is a need to temper the optimistic arguments about
implementation which were made, for example, at the time of the
establishment of the Yugoslav War Crimes Tribunal and the more or
less simultaneous proclamation of the safe areas in Bosnia-Herzegovina.
J. Barbarians?
Is there a case for reviving old and deplorably ethnocentric
distinctions between so-called "civilized" and "barbarian" countries?
The problem is not that certain countries per se are barbarian, but
rather that they have brutal leaders, or that they are involved in
conflicts over state formation, including ethnic conflicts, that by their
nature challenge the laws of war. What the old distinction between
"civilized" and "barbarian" countries may valuably highlight is the
sense that some problems concerning universal implementation of the
laws of war are by their nature extremely hard to solve. There are
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strong and legitimate concerns, particularly in some post-colonial
states, that the increased diplomatic attention to international
humanitarian standards could have the unintended effect of providing
a basis for external intervention and even a new form of colonialism.
K. A Set of Professional Military Standards?
Despite the many ongoing attempts to strengthen the means of
formal international legal redress against major war crimes committed
by a state, there remains a strong case for viewing the laws of war as
a set of internationally-approved national professional military
standards, backed up by national military and civil legal systems,
rather than as a system of international criminal justice. As in the
1990-91 Gulf War, there can be powerful reasons for a state or
coalition to apply the laws of war even in the absence of reciprocity
by the adversary. Such an approach may contribute to the public
acceptance of a military action, to the maintenance of internal
discipline within the armed forces, to concentration on action against
useful military targets, and to the unity of a coalition. While such a
view of the laws of war can never completely displace other views
which place more emphasis on reciprocity and on punishment of states
violating the rules, it does have the merit of concentrating attention
on what is practically achievable within our own societies and their
armed forces.
L. The Need to Keep Our Own Houses in Order
An important priority may have to be keeping our own houses in
order, both at the level of individual countries and regional alliances.
In recent years, the armed forces in many NATO-member states have
devoted unprecedented attention to laws of war questions. One issue
which presents a potential problem concerns the incomplete adherence
to 1977 Geneva Protocol I. Now that the U.K. government is in a
process of ratifying the 1977 Geneva Protocols, only three NATO
states (France, Turkey, and the United States) remain definitely
outside the Protocol. The U.S. government, having effectively applied
parts of it in the Gulf War, is now engaged in a careful reconsideration of Protocol I. This is unlikely to lead to rapid U.S. ratification of
the Protocol, but it could contribute to the process of effective
harmonization in NATO to secure improved common understanding
and implementation of the laws of war generally and the Protocol in
particular.
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M. The Relation between Jus in Bello and Jus ad Bellum
The idea that the laws of war are applicable in armed conflicts
irrespective of the righteousness of each side's cause is well grounded
in tradition and logic. However, this does not mean that there is no
connection between jus in bello and jus ad bellum. Recent practice
confirms that observance of the laws of war impinges on the question
of justification for war in many and complex ways. For example, the
distinction between the U.S.-led coalition and Iraq in the matter of
observance of basic norms of conduct contributed strongly to the sense
of the reasonableness of the coalition cause. In 1992, the Security
Council explicitly included violations of humanitarian norms as part
of its justification for the intervention in Somalia. In 1995, it was
violations of safe areas, including the commission of atrocities by
Bosnian Serb forces in Srebrenica and the shelling of civilians in
Sarajevo that led to the United Nations' and NATO's joint authorization of "Operation Deliberate Force." Ultimately it is extremely hard
to separate laws of war matters from the broader political issues from
which they spring, and the use of military force against persistent
violators may be one of the most important forms of implementation.
N. Taking Implementation Seriously
The many failures to find effective means of implementation in
respect of violations of the laws of war in the past twenty years,
coupled with a high level of rhetoric on the subject, have had deeply
damaging effects. They have contributed to a view, quite widespread
today, that the laws of war are virtually a dead letter, and can be
ignored with impunity. Serious violations in one conflict, publicized
but not checked by international reaction, have lowered international
standards, making such violations more probable in subsequent
conflicts.
A critical intellectual weakness that has seriously affected
understanding and implementation of the laws of war is the almost
complete divorce between two important schools of thought about
security matters in the post-1945 period. On the one hand, theorists
of deterrence (a concept not limited to its most extreme form, nuclear
deterrence) have shown little interest in the laws of war; on the other
hand, proponents of international humanitarian law have had little to
say about deterrence of any kind, nuclear or conventional. It is not
surprising that France, a country committed to an unusual degree to
the idea of deterrence, has indicated that it is not acceding to 1977
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Geneva Protocol I because of "the lack of consensus among the
signatory states of Protocol I as to the exact meaning of the obligations they have undertaken so far as deterrence is concerned."'6'
The questions of how to deter adversary states from initiating war, and
how, during a war, to deter them from violations of the laws of war,
are central to international security debates, and indeed to the
achievement of humanitarian objectives. Such questions should not
be neglected by proponents of international humanitarian law. Some
developments in the past twenty years, including the severe attenuation of the right of reprisal in 1977 Geneva Protocol I, risk not only
weakening deterrence, but also undermining what may still be one
important means of implementation of the laws of war. Although
there is bound to be a degree of tension between the idea of
deterrence and the laws of war, there are also many areas of intersection between the two approaches. For proponents of the laws of war
to neglect such areas is to risk consigning themselves to a position of
doctrinal purity and practical irrelevance.
There is an urgent need for a much fuller and more reflective
international study and debate on the whole question of implementation. Such a process should involve representatives of states, alliances
and armed forces, as well as of the United Nations, the ICRC and
other interested bodies. It should employ other methodologies beside
those of law. It should take account of neglected and uncomfortable
realities, including the continued role of reprisals, and of the use of
force in preventing or opposing major violations. It should recognize
the importance, and also the pitfalls, of the new roles of the United
Nations regarding implementation of the laws of war. It should look
critically at how particular rules emerge from the test of war, as well
as judging the acts of warriors by a legal yardstick. Above all, it
should be based on a frank recognition of the enduringly complex
realities, the unremarked successes and the conspicuous failures, of the
implementation process.

165. See, e.g., ROBERTS AND GUELFF, supra note 13, 464-65; SCHINDLER AND TOMAN,
supra note 13, at 709 (in a different translation).

